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USES and TRUSTS. 


Of Uſes. 


__ - 


A N USE is EPS the hd Eftate 
of Lands is in a certain Perfon, 
and a 'Truſt is alſo repoſed in him, and 
all Perſons claiming in Privity under 
him, concerning thoſe Lands that ſome 
other Perſon ſhall take the Profits, and 
be fo ſeized or poſſeſſed of that legal 
Eſtate, -to make and execute Eſtates 
accordin g to the Direction of the Per- 
ſon or Perſons for whoſe Benefit the 
Truſt was _—_— 
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} Uſes:and-Tritfts, Zh 


By the Rules of Common Law, he 


for whoſe Uſe ſuch Perſon was ſo ſeiz- 
ed, bad neither jus in Re, nor ad Rem; 


for if he came upon the Land, he was 
a Treſpaſſer; and the Reaſon was, be- 


cauſe where Lands were given to 
one, to the Uſe of another, according 
to the Conſtruction of the Common 
Law, which is meerly upon the Words 


of a Contract, the Limitation of the 
Uſe was adjudged repugnant and void, 
becauſe by that Law he can't be other- 
wiſe. than a plenary Proprietor; and 
conſequently he muſt have it to whom 
the Property was firſt limited by ex- 


_ preſs Words; and by another Rule of 


Law no Poſſeſſion could paſs from one 

to another without ſolemn Livery ; 
and tho' the Conſideration was never 
ſo valuable, if that Ceremony was 


omitted, nothing was transferred. + 


But the Chancery, that examines 
the Conſcience, with Regard: to Men's 


Actions, conſiders with what Deſign A- 
greements are made; and 'tis contrary 
to natural Equity, that when any Man 


has taken Lands to keep for another, he 
ſhould deceive him, and take the Pro- 


fits himſelf ; or that a Purchaſer, 


when he has paid his Money, ſhould 
not have a ſufficient Conveyance in 
Law executed, and a ſpecifick Per- 
1 „ 85 formance 
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formance of the Thing contracted for, 


and: take the Profits according to the 


: 2 1 7 


The Original of Ufes was from a Title 


under the Civil Law, which allows of 


an uſufructuary Poſſeſſion, diſtinct from 
the Subſtance of the Thing it ſelf; 
and 'twas brought over to vs from 
thence by* the Clergy, who were Ma- 
ſters of the Civil Law, for when they 


were prohibited from taking any Thing 


in Mortmain, and after ſeveral Evaſi- 


ons by purchaſing Lands of their own, 


Tenants ſuffering Recoveries, and pur. 
chaſing Lands round the Church and 
making them Church-yards, by Bull 
from the Pope, at laſt this Way 'was 


invented of conveying Lands to others 


to their own Uſe; and this being pro- 
perly Matter of Equity, it met with 
a very favourable Conſtruction, from 
the Laage of the Chancery Court, 
who was in thoſe Days commonly a 
Clergyman; and the Clergy thought 
this a Statute. contrary to natural Juf- 
tice, and ſo could eaſily tolerate any 


Act in evading it. Thus this Way of 
Settlement begun; but it more gene- 


rally prevailed among all Ranks and 
Conditions of Men, by Reaſon of the 
civil Commotions between the Houſes 


of Lancaſter and Tork, to ſecrete the 


' Uſes and Truſts, 


Poſſeſſions, and to preſerve them to their 5 


Iſſue notwithſtanding Attainders: And 


hence began the Limitation of Uſes 
with Power of Revocation. And here 


is to be conſidered, 


_ iſt, What is the Nature of Uſes at 
Common Law, 
__  edly, What Alterations are made 
by 27 H. 8. : 
Fir, At Common Law. 
And here are to be conſidered. eight 
Things. 4 


I. Who may be ſeized to an 2 


2. What are the Pro pertics of an 


Eftate in an Uſe. 

3. Who may raiſe an Lie. 

4. To whom it may be raiſed. 

5. Where, and what Conſiderations 
are neceſſary for the raiſin — Uſe. 
- In what Manner 22 are decla- 
red. 

7. The ſeveral Sorts of Uſes: 

8. The Inconveniences of Uſes. 


x Mo 


4 


5 


an 


bo 


;. Who may be ce t to an de. 
* chat two Thin gs are neceſſary. 5 
1. That the Perſon be capable of Con- 


 fidence and Truſt. 


2. That he take it up under the 
T1 ruft limited and appointed. 


I, That the 2 be capable of 4 


\ Confidence and Truſt. 


1. Bodies Politick are not capable of p S 
an Uſe or Truſt, becauſe they are Bodies Piu 
framed at the Will of the King, and 538. 
are no further capable than he wills > hs ff 
them; and 'tis his Will that they ſhould 338. 5.10. 

urchaſe for the common Benefit, and 
for the Ends of their Creation, and not 
that they ſhould take any Thing in 
Truſt for others; alſo being incorꝑpo- 
rate, the Chancery had no Proceſs on . 
the Perſons to compel them to diſcharge 
their Truſt. 

2. Aliens, and Perſons attainted, are 1 Co.122. 
not capable of an Uſe, for they can I 
take for no Mans Benefit but the Rep 582. 
King's. 

3. The King cannot be ſeized to an Pop. 5 
Uſe, becauſe there is no means to Har. 468. 

EE 
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1 And. 


KN nd Truſis 


compel him to perform; for the Chan- 
cery has only a delegated Power from 


the King over the Conſciences of his 


Subjects; and the King, who is. the Wes 
yerſal Judge of Property, ought to be 
perfectly indifferent, and not to take 


upon him the particular Defence of 
wed Man's Eſtate, as a Truſtee. 


2. That he take "it up A the 
Truſt limited; nen Wy be done 


two Ways. 


I. By expreſs Words. Flu” 
2. By Amen. * 


1. By expreſs Words ; as if by the. 
Words of the Deed a Man takes it to 
his own Uſe, or to the Uſe of another,. 


there can be no Averment that he 


takes it as a Truſtee in any other Man- 


ner; for there is ſuch a Sanction given 


to all ſolemn Acts of contracting, that 
they cannot be conſtrued directly con- 
trary to their own Expreſſions ; but that 


muſt be where. the Deed is executed 


upon a valuable Conſideration ; other- 
_ wiſe 'tis looked upon as a fraudulent 
Conveyance againſt the Truſts, and has 


not the Sanction of a lawful Deed, 


which the Oaths of Men ought not. 
| toc defeat, - 


2. By 


— 
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| Uſes any Xrilis? 
2. By Implication; 4 Which is wo-fold, 


I. When one takes a F coffinent 1 
having Notice of the ſeveral Uſes and 
Truſts, there the Party is ſappoſed 


to take it under thoſe Uſes and Truſts ; 


for the Law will ſuppoſe a Man's Ac- 


tions rather juſt than otherwiſe. 


2. Where a Man takes it upon a va- 5 : 
luable Conſideration, there he is ſup- 2 Feel to 
| poſed to take it to 'bis own Uſe, for Uſes 340. 


_ 


'Br 0. 


otherwiſe he would not have given an 5 5 C. 6. 


Equivalent. 


Dy. 340 ö. 
1 And, 


If a Feoffee to Uſes makes a Feoff- 313. 


ment in Fee by Deed, upon an equita- 
ble Conſideration to 7 S. and his Heirs, 
to the Uſe of his Heirs expreſly, J. 8. 


ſhall be ſeized to his own Uſe, tho' he 
had Notice of the former Truſt ; for 
where the Deed expreſſes the Ute, an 


implied one cannot be averred. 


A Feoffee to the Uſe of 4. nil 30 H. 8. 


a Leaſe to B. reſerving a Rent, tho' 


Bro. Feoff. 
to Uſes 


B. has Notice of the Uſe, he ſhall be 339, 47- 


were expreſs Words to transfer it. 


ſeized to his own ; for Words of De- And. 


miſe equally paſs an Uſe as if there 


If a Feoffee to an Uſe makes a ME IP 1 Co. 122. 


ſhall be ſeized to the former Uſes, for 


the Confideration imports a Seiſin to his 
B4 own . 


ment in Fee upon a valuable Conſidera- F 7+ » 
tion, with Notice, the ſecond Feoffee 


5 Uſes and: Truſs. 


mer Uſes, and where the Act is capable 
of a double Interpretation, that mult be 
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deration, and without Notice, the Feof- 


Conſtruction. 


Went 


ye "4 


and J. enfeoffs 0. without Conſidera- 
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D. for tho when a Man aliens with- 
out Conſideration, *tis to the Uſe of the 
Feoffor, yet in this Caſe it cannot 
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ſelf held it to the Uſe of g. 
weg and A. in Cofſideration of natural Affec- 
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0M the Remainder to B. in Tail, Remain- 
Ormond' 7 


ca, der to the right Heirs of A. 9. S. and 
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which have Notice of the former Uſes, 
and therein they! limit new Uſes, the 
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own Uſe, the Notice, a Seiſin to the for- 


| taken which conſiſts moſt with Equity. 
x Co.122 Tf a Feoffment be made with Conſi- 


A wir ©, mm rr 


fee ſhall be ſeized to his own Uſe, for 
here the Act is capable of no other 


Irre 


E | Con If 4: is enfeoffed to the Uſe of 2. 


tion or Notice, tis ſtill to the Uſe of 


be to the Uſe of 4. becauſe he him- 


Aa.  kebd 4a = „„ Has , 


Villers. tion, covenants to ſtand ſeized to the Uſe 


F ˙ A ̃⁵ß ny ©” ow V7" 


0 ; 6. Ab. of bimſelf for Life, the Remainder to 
1 his Daughter for Life, with contingent 
\ Remainders over, 4. N the Uſes, 
\ grants the Reverſion to E. and his 
4 Heirs expreſly, but 9 Conſidera- 
tion, F. ſhall take it ſubject to the U- 

0 f ſes, cauſa qua ſupra. 


| Hob. 348, J. S. ſeized to the Uſe of A. in Tail, 


A. join in a Feoffment to three, two of 
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or- new Uſes ſhall ſtand; for J. has a Power 

ble to diſcontinue: his own Eſtate in Tail, 

be and the Remainder alſo; which is done 

ity. by this Feoffment; and they cannot be 
nſt- re- continued by the Entry of J. S. who | 

of- cannot enter contrary to his'own Act. 

for But B. will have a Remedy Again 350. 
ner all the Confederates in the Breach of 

8 this Truſt, vis. 7. S. the Feoffees that 

B. bad Notice, and out of the Eſtate of 4. 

ra- If a Feoffee to an Uſe binds himſelf Bro. Paßt. 
of in a Statute, Ge. and the Conuſee f? * 
th- takes out Execution, he ſhall have it 

he to his own Uſe; for the Chancery will 

ot. not relieve againſt the Act of Law, 

m. where the Property is veſted upon va- 

55 luable Conſideration, and with no frau- 

c- dulent Deſigg. | 
Jie A Feoffee of a Manor to the Uſe of Pro. ib. 
to F. S. releaſes to the 'Tenants, they ſhall 

nt. not have it to the Uſe of J. S. for the 

es, Seigniory is drowned in the Tenancy 

nis which they had to their own Uſe, and 

a there can be no Truſt without an Eſtate 

U- jn Being, 

: But by the modern Courſe of Chan- 1 
il, cery, if the legal Eſtate be merged, and 5: —— 
n- the Owners of the Land have Notice Not. Arg. 
1d. of the Truſt, the Land is inveſted with! - 
of. it, and they ſhall be enforced by a 

S, Decree in Chancery to ſet it up again, 

12 for bend _ was at firſt boynd, and 
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attendant to anſwer the Truſt; and 
where the Owners of the Land knew 


of this Truſt, tis Iniquity in them to 
8 


1 Rep. A Diſſcizor; Abs or Intruder, « can- 


4 5 5. ot be ſeized to an Uſe, for they take 
139, it under no Truſt, but defeat the E- 
ſtate to which the Truſt was ſub- 


joined, and the Chancery has no Power | 


to try the Right of Inheritance between 
them, for the Right of that Title is tri- 
able only at Common Law; but if he, 
who has the Uſe, exhibits a Bill againſt 
the Feoffee to an Uſe, the Chancery 
will order him to try the Title with 
the Diſſeizor at Common Law, 

1 Rep, If a Feoffment be made to one for 

322 Life, Remainder in Fee to the Uſe of 


. F. and the Tenant for Life aliens 


in Fee, with Notice, the Alienee ſhall 
not ſtand ſeized to the firſt Uſes ; for the 


Tenant for Life has no Power 10 to a- 


lien, and now the Feoffee is in of an 
Eſtate by Wrong, quite different from 


that to which the Truſts were annexed. | 


1 Rep. Lord by Eſcheat ſhall not be 


| _ 5 ſeized to an Uſe, becauſe he is in by 


Bre. 10 a Title paramount, and ſeized of an E- 
3 4. S. ſtate antecedent to that to which the 
3 Uſe is annexed. Lord of a Villain, a 
. Lord that enters for Mortmain, or re- 


covers N — or a Tenant by the 


Curteſie 
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Curteſie cannot be ſeized to an Uſe, for 
they claim by the general Laws and 
9 of the Kingdom, which the 
Chancery has no Power to alter, and 
do not take as Subſtitutes under thoſe 
private Contracts, to which Truſts are 
anncxed, and ſo cannot be puniſhed as 
corrupt Breakers of that ph ruſt which 
they never undertook. 1 
But a Tenant in Dower may be ſeiz- Hard. 
ed to an Uſe, for a Tenant in Dower 8; . 
claims by the Marriage Agreement, 239. 
and a ſufficient Proviſion is made for 1 Rep: 
her by Law, which is a third Part of Bre. T. 
his Eſtate ; and ſince a private Con- Uſes, 338. 
tract is the Original of her Title, ſhe © 10. 
continues the Eſtate of her Husband 

as he purchaſed it, and under the fame 

Truſt and Agreements. 

An .Occupant may be ſeized to an _ | 
Uſe, for an Occupant continues the E- Bro. pg: 
ſtate of Tenant for Life, as his Subſti- 2 Us, 
tute, and ſo muſt take it as he had it. 8 

Tenant in Tail cannot be ſeized to © 
an Uſe, for the Land is by the Act of 2 196 
Parliament: a appropriated to Tenant in 400. 2 
Tail and his Heirs ; ſo that the Chan- eo. 28 
cery, which is bound by the Act of Re. Res 
Parliament, cannot turn it to any other 313. . „ 
Hupe 0 . . ee 

p75 | | | . Uſes 338. 
5 „ ES | | as 8. 10. 


Where 


12 Uſes and Truſts, 
1 Co.128, Where there is a Tenant for Life; | 
the Remainder in Fee to the Uſe of | 
another, and he in the Remainder en- 
ters and diſſeizes the Tenant for Life, t 
he takes the Eſtate as a Diſſeiſor, and 
is not capable of taking any Eſtate 
after the Truſt ended, for he cannot 
be remitted contrary to his own Act. 
2 Ro Ab. If a Man poſſeſſed of a Term in 
0. Truſt, commits Treaſon, whereby the 
Term is forfeited to the King, the King 
js not ſubject to that Truſt, for he is 
in the Poſt, and the Law diſpoſing the 
Property of all Criminals to the Uſe 
of the King, he cannot take it under 
the Truſt limited. 
Pop. 72, Where there is a Tenant for Life, 
78. the Remainder to 4. to the Uſe of B. 
and the Tenant for Life makes a Feoff- 
ment in Fee, and 4. releaſes to the 
Feofee, the Uſe is gone for ever, cauſa 
| oo, od BR» 6 F 
Hard. If Mention be made of Perſons in the 
469 Poſt, it ſeems, by the Opinion of 
the Lord Hale, they ſhall be liable to 
__ 8 | Ne 
Bro. F. o If a Man grants a Seigniory to A. to 
33% the Uſe of B. and the” Donanicy Eſ- 
j cheats, 4. ſhall hold the 'Tenancy to 
N the ſame Uſe; for a Seigniory ſuppoſes 
"i | an old Property after the preſent Fee 
| is | is determined, and ſince 4. has taken 
My _” — — . 
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e of WM nancy comes in, he ſhall have it to 
en- thoſe Uſes to which the Property was 
wife, at firſt granted. 81 
and Where Feoffee to AJ. s Uſe vouches 
ſtate and recovers Land in Value, he ſhall be 
not ſeized to his firſt Uſe, for the Recom- 
t. pence muſt enſue the Loſs, and Ceſt 
; in que Die loſt his Uſe by the Recovery. 
the Where 4. Feoffee to the Uſe of B. Bro. E 
Ling grants a Rent to C. having Notice of Ve, 337. 
e is the Uſe, the Rent ſhall be to the Uſe 1 f.. 
the of B. for A. has the Freehold in him, *; 
Uſe and now at the Common Law may 
nder raiſe a Freehold out of it, but he has 
| the Fee in Truſt, and ſo in Conſcience 
uife, cannot raiſe a Freehold but under the 
B. ſame Truſt; and ſince in that Caſe ge 
eoff- gave Notice of the Truſt, he has cre- 
the MW ated the Rent under the Truſt accor- 
22 ding to his Power; and ſo if 4. makes 
1 a Feoffment to D. without Notice, 
the and Z. releaſes to D. after the Stat. of 
of R. 3. and before the Stat. of H. 8. this 
e to did extinguiſh the Rent; for by that 
2 Stat. the Releaſe of Ceſtay que Uſe is 
. to an Act ſufficient to convey the Freehold 
Eſ- of the Rent, and ſo tis merged in the 
4 to Land. ; E MEE 4 
oſes But if Feoffee to a Uſe grants to Bro. E 
Fee F. S. a Way or Common for his Beaſts, Js 338. 
e this 


Utes and 'Trutts, 


this; ex natura rei, cannot be but to 

4 the Uſe of the Grante. 
Bro. E The Feoffee to an Uſe may Sant 
4 wh the Office of a Steward, Bailiff, Receiv- 
er, c. for he is the Inſtrument to con- 
vey the Profits to Ceſtuy que Uſe, and 
now it may be in his Power to ap- 
| point all Means in order thereunto; but 
ibid. this it ſeems muſt be by the Conſent 
of Ceſtuy que Lie; for this Appoint- 
e is waotly to convey the Profits 

to 

Bro. E ro But daring the Minority of the Heir 
= 339- of Ceſtuy que Uſe, all Feoffees may 
grant ſuch Offices without his Aſſent, 
for the Law ſuppoſes a tacit Conſent 
when tis for the Benefit of the Infant. 
Ibid, But they cannot ſettle Fees to ſuch 
Officer during Life, without the Aſſent 
of the Infant when he comes to his full 
Age, for that may be to his Prejudice. 
Trin. 9. A Feoffee to a Charitable Uſe makes 
Car.Ealt- a Feoffment upon valuable Conſidera- 
nag tion, and without Notice, the Purcha- 
Caſe, fer ſhall not be ſeized to a charitable 
Herno's | Uſe, nor any Perſons claiming under 
60,61,62, him, tho' they have Notice; for he is 
63. expreſly excepted by the Statute, and 
the Lands once diſcharged. are never 


after chargeable, ; 


14 


But 


grant 
ceiv- 
Con- 


| and 


ap- 
but 
nſent 
)01nt- 
Tofits 


Heir 


may 
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ant. 
ſuch 
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Full 
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nder 
ne is 
and 
ever 


But 


ut 6 


ſhew the original Purchaſe which was 


Ates and Truſts. as 
But if the Feoffee to a charitable es 
Uſe. makes a Feoffment to .. for a va- n 29 
luable Conſideration, and without No- Cole- 
tice, and 4. enfeoffs B. for a valuable _ 
Confideration, without Notice, B. ſhall Herne 
be ſeized to the charitable Uſe ; for the 135, 136, 
Words of the Statute are, that the Com- 9 "FM 
miſſioners ſhall come and order the 
Lands and 'Tenements to be employed 
according to the Party's Intent, ſo that 
the Statute appropriates the Lands to 
the charitable Uſes in the Hands of 4. 


and B. his Subſtitute: takes it .under 


the Charge, and in ſetting forth the Fi- 

tle how he has obtain'd them, he muſt 
under the Charge. „ 5 
If a Man gives Land to 4. and a Peacock 


Rent out of it to charitable Uſes, B. 1 


purchaſes the Land, with a good Con- Car. Mie. 


ſideration, and without Notice, he ſhall derne 
hold it charged; for firſt the Rent is Town of 
not extinct by the Purchaſe, becauſe ap- Wood- 
propriated by the. Statute to the cha- ard dd 
ritable Uſe, and ſo cannot be merged Hill. 14. 
according to the Rules of Common gare 
Law while the Charity continues. . 
2. Tis not within the Exception of Ed. 114 
the Statute, for that extends only to 
the Purchaſers of the legal Eſtate to 
which the Charity is annexed, and B. 
has purchaſed the legal Eſtate of = 280 
W | Lan 


4 —_ 


UuAles aͤnd Truſts. 
Land and not of the Rent, for theſe 
aäkare as diſtinct Rights in 4. as if 955 , 
had been in different Perſons. 


2. Cis to be conſidered what. are 
For oh the — Pꝛoperties of an Eſtate in 
#4: W 


1. If an 3 be FOR "th 
deſcendible to Heirs at Law, and here 
[tis to be conſidered, nee 01 


1 What are the Deſcent of. an 2 


in e : 
at is the Deſcent of an * in 
Reovrfion. 25 


1. Of the Deſcent of an Uſe in Poſ- 
ſeſſion. If an Uſe be limited to a Man 
and his Heirs, the Court of Chancery 
will dire& it to go to ſuch Perſons 
as the Common Law has appointed | 

to repreſent him; for the Chancery can- 

| Cont. not alter the common Import of 
Words, or ſet up Rules of Property | 
oppoſite to the Rules of Law; for 

there. is no legiſlative Power in the 
Chancery ; ; and to abrogate and ſet aſide 

Laws, is equal to the Power of ma- 


king Laws. 
1 There is 222 0 fratris of an Uſe, for 
2 22. the Rules of Inheritance * in 


— —— — 


"7 _ Chan- 


f 


theſe 


they 


e in 


Uſes and 'Triifts. 


Chancery; ; now none can make him- 


1 7 
— ., 


ſiell Heir, but he that repreſents the Per- 
ſon that was laſt in Poſſeſſion; for he 
that laſt poſſeſſed it had the entire Do- 
minion and Property, which none elſe 
can have but by ſtanding in his Place; 
and no Man can ſtand in his Place bat 
one of the whole Blood. 


If Lands deſcend on the part e of the col 13. 


Mother, and the Party makes a2 Ro. Ab. 
Feoffment in Fee, without Conſidera- Dy. 179. 
tion, or reſerving. this Uſe to him and Co. L. 22. 
his Heirs, the Uſe ſhall deſcend to the 2 
Heirs of the Part of the Mother; for 31. D/. 
the Land would have gone to the 134. r. 


Bro. F. to 


Heirs of the Part of the Mother, and J, 338. 
a Uſe is but an Eſtate in Equity, Part «. 8. 10. 


of the Eſtate in the Land ; for the Rule 


of Law that tends to the Eſtabliſhment 
of Families and Encouragement of In- 


duſtry, is, that thoſe that take Bene- 


fit as Repreſentatives ſhould: convey it 
all along in the Blood of the firſt Pur- 
. chaſer, from whom the Benefit was de- 
' rived, and the Uſe and Poſſeſſion was 
derived from the Mother, and the Uſe 
was never parted with, but the Poſſeſ- 


ſion only; fo the Uſe muſt be all. along 


' conveyed to the Heirs on that Side. 


If. a Man for a valuable Confidera-n,.. B's. | 


tion purchaſes' Lands, or the Uſe of Uſes 337. 
| _ to > himſelf, yet they 9 — 155 199, 
'C | 


ſcend to his . ; is there wants not 
the Word Heirs to expats an Inheritance 
in an Uſe; for tis Equity that a Per- 
ſon, who gave a Conſideration for the 
Fee, ſhould have it; and that is not 
ſetting up any other Rules of Property 
5 oppoſite to the Rules of Law, but mi- 
ro kli. tigating and diſpenſing with the Rules 
458. of Law, in particular Caſes, where 
they ſhould happen to ſhelter Diſho- 
neſty and Oppreſſion : | But now ſince 
the Statute, no Inheritance can be rai- \ 
ſed without the Word Heirs, becauſe | 
now the Uſes are transferred into Poſ- 
ſeſſion, and muſt be governed by. the 
Bile of Poſſeſſions at Common Law, | 
as to the Words that create new E- 
ſtates. 
The Poſeſſio fratris of an Uſe fol- 
lows the Analogy of Deſcents at Law; 
and ſo if a Man ſeized in Fee of an 
-Uſe, had Iſſue a Son and Daughter by 
one Fenter, and a Son by another Fen- 
ter, and deviſes it for Years, and dies, | 
and the Son 'dies during the Term, the | 
Daughter ſhall have it, and not the 
Son; otherwiſe it had been if he had 
deviſed it for Life. Ang ©: 
| 1 Rep. As the Court of i Chancery. cannot 
4 EN alter the:Deſcent of the Land, ſo: itican- 
5 445. dot alter the Law and. W of a 


. VIA Hite Place; 
7¹8 Lz. 13 co . Hob. 31. Dy. 134 autre. 
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B. 15 
Placs|vifew all ee, Uſages are 
Part of the Laws of the Land: Lade 
if a Man makes a Feoffment in Fee of 
Lands in 'GaveKind, or Burrongh En- 
gliſn, without a Conſideration, to the 
Uſe of the Fevffor and his Heirs, this 
Mall“ o to all the Sons, or to the Br. 339.8. 
youngel according to; the Cuſtom. 32 
If chere i a Cuſtom; that Lands mall 2 Ro. Ab. 
go to the eldeſt Daughter only, and 180. 


e rai- to the Uſe of him and his Heirs; the 
_ Uſe mall 80 to the eldeſt Daughter. 

Poſ- | 

7. the 2 Of Deſeentt: of = Roverfio on which : 

27 ure een 2 phoſe- Rules. 1 

11 10 ft Whete a Man has ati Eſtate i it 
fol- ſeif, and limits an Eſtate to his 
Law; Right Heirs, he is ſeired of the whole 

of an Eftate. | 

er by In the fame Manger whore a Man 1 Vent. 
Ven- has a Uſe in himſelf, and limits a Uſe 380. 
dies, to his own Right Heirs; the ſame Uſe is 

, the in him ſtill. The Reaſon is, becauſe 

t the Anceſtor arid Heir are Correlative ; and 
had fo whoever repreſents me as to my E- 

1 ſtate veſted in him after my Death, 1 
annot repreſe him during my Life as to 
tican- that 'ENate ; and conſequently giving 
of a an Eſtate, already in me, to my Heir, 
lace ; bs a Dif- 


the Party makes à Feoffment. in Fee inc , 


5s not departing with it; for tis 
Ng C32 poſition 


Romy: 


Uſes and Truſts. 
| poſition. in other Words to my ſelf, and b 
ſo all Things remain in ſtatu quo. | 

But where I limit a Uſe, — in 
me, to my own Repręſentatives, and 
add a Qualification to thoſę  Repre- 

ſentatives; tho this be not arting 
„ with the Eſtate, becauſe theſe àre not 
Words to. convey it out of my, yet 
there is an Alteration of the Ein 
. my ſelf, and the Uſe ſhall alter and de- 
I 2 ſeend to my Heirs that came under 
1 Cc. 47, that particular Diſtinction and Qualifi- 
= cation; becauſe the Uſe has always 
Hob. 27, been changed and modified according 
1 Mod. to the Intent of the Parties that have 
+ ay, the Intereſt ;. and ſuch a particular E- 
=” $41. ſtate ſhall be ſuppoſed in them, as may 
— beſt anſwer the Intent, at res valeat. 
35 30. If a Man ſeized of Lands in Fee, 
makes a Gift in Tail, or a Leaſe for 
Life, Remainder to his own Right 
Heirs, they take by Deſcent, as in che 

old Reverſion. 

If A. ſeized of Lands in Fee, grants 
them by Fine, during his own Life, 
the Remainder to his own Right Heirs, 
the Reverlion i is in him, and he may 
grant it. | 
A Fine ſur Conuzance de Droit que 

Dy. 237 i et ſa Feme ad de ſon done to the 
Husband, with a Remajnder to the 
Con uſor, for om Remainder to. the 

Right 


* 
—— 
1 
. 
D >. 
* 


— 


Right Heirs of the Husband, they are 
in the old Reverſion, and the Wife ſur- 
viving ſhall have it for Life. 
If a Man makes a Feoffment with; E. Bed. 


out a valuable Conſideration, to the Ge 
» 


Uſe of himſelf, - for fifty Years, the Pop. 3: | 


Remainder to Y. in Tail, the Remain: : 130, 


der to his own Right Heirs ; the Feoffor 2 


is in the old Reverſion, and he may 


deviſe: it; for a Feoffment without 


Conſideration does not diſpoſe of the 


Uſe thereof; the old Uſe is in him ſtill. 
But it hath been held that if the co. Lit. 
Feoffment were made upon a valuable 22.234. 
Conſideration, in as much as that is a 7, 531. 
Diſpoſition of the Uſe, there is an E- | 
ſtate -in the Feoffees to retain it till. 
the Death of the Feoffors; and this is 
an Eſtate of Freehold, and affords a. 
Tenant to the Precipe, and an Eſtate: 
to ſupport the contingent Remainder.. 
If a Man covenants to ſtand ſeized; Pybus 


to the Uſe of his Heirs, begotten on a. 5 it. 
ſecond. Wife, that is an Eſtate in Tail, 1Mod.g8, 


veſted in the Anceſtor. 121, 122, 


2. Where a Man limits an Eſtate of Bre. E 10 
Freehold to me for Life, with a Re- Uſe, 338. 


. 1 . 7 # §. 16. 
mainder to my Heirs, tho after never, Ven. 


ſo many particular Eſtates, the Re- fim 374 


mainder is veſted in me for three Rea- * 382. 


ſons. 
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a original Benefit, quite different fro 


Utfes and Wrufts; 

. Firft,, Becauſe otherwiſe you conſtrus 
the Grantmoſt in Favour of 'the Gran: - 
tor, and let him in to the Reverſion 
during the Contingeney, to puniſh 
Waſte and enter for the Forféèiture. 


ud, Beate the whole! Advan: | 
tage muſt be intended to me when Jam 


firſt named to take the ſame Sort of E- 
ſtate in the Conveyance, and: the Bene: 


fit is not deſigned to any other particu- 
lar Conveyance, but to all other Per- 


ſons that bear the Character of my 
Repreſentatives ; ſo that the Limita- 
tion is for my Sake, and only intends* 
to enlarge my Eſtate after the particu- 


lar Eſtates are worn off, yet cannot be 


conſtrued in the ſame Manner as where 5 


an Eſtate is limited to 4. the Remiain- 


der to the Right Heirs of B. becauſe 


there is nothing in the laſt Caſe to lead 


the Mind to ſuch an Interpretation; 


for here is no Benefit originally deſign- 
ed to B. but to his Heir primarily; and 


fo the Heir takes as a Purchaſer. 
But if the ſame Sort of Eſtate be 
not limited to the Anceſtor as to the 
Heir, the Heir muſt take by Purchaſe ; 
for it is plain the Door deſigned him 
_ Thirdly, Becauſe when the particular 
Efates are worn off, they are as if me 
9 5 e 


j — * 


1 


had never been; and ſo the Heir ſhould 


claim by Deſcent, as in his better 'Ti- 


tle, and as of the Dying ſeized of his 


Anceſtors; | 

Another Reaſon of this Law is, hi 
cauſe it muſt be a contingent Remain- 
der, or a Remainder veſted ; but it 


could not be a contingent Remainder, 


becauſe of Neceiſity it muſt be in the 
Anceſtor, and the Perſon that repre- 
ſents him, and ſo conſtrued a Remain- 
der veſted. 5 
If J. 8. makes a Feoffment to the Co. Lit. 


Uſe of 4. for Life, the Remainder to & - 1. 


B. in Tail, the Remainder to the Right Fenvick 


Heirs of A. the Remainder is veſted in — 


4 and his Heirs claim by Deſcent. Mo. 204, 


But if 7. S. makes a Feoffment to 822 
the Uſe of A. for a Term of Years, the > 3 


Remainder to B. in Tail, the Remain- Co. Lit. 


der to the Right Heirs ok A. the Ro- _ 


mainder is not veſted in 4. but his 528. 


Right Heirs take by Purchaſe. 1 Co. 104. 


ie an Eſtate be limited to 4. for ; and. 7+. 


Life, Remainder to the Heirs Males of 1 Co. 104. 


the Body of 4. and to the Heirs Males 
of ſuch Heir Male, there is a Truſt e- 
cuted in 4: becauſe this is within the 
Rule; for here an Eſtate is limited to 
A. for Life, with a Remainder to his 
Heirs ; and 'o the Word Heir, is not 


a Name of Purchaſe but Limitation. 


C4 But 


24 
1 Co. 66, 
67. 


Co. Lit. 
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Uſes and Trufts, 
But if an Eſtate be deviſed, or per 
Hale, be conveyed to 4. for Life, the 


11H. 6. 13. Remainder to his next Heir Male, and 


to the Heirs Males of the Body of ſuch 


Heir Male; there is an Eſtate only 


for Life in 4. and a contingent Re- 


mainder in his Heir, as a Purchaſer, 
which veſts eo inſtants that the parti- 
cular Eſtate determines; for tho' there 


be an Eſtate for Life in A. yet the 


Remainder is limited to his Heir 


only, in the fingular Number ; and 
Heir in the ſingular Number only, is 
a Word of Purchaſe, and not of Limi- 
tation. 5 

If an Eſtate be limited to a Man 
and his Heir, he has only an Eſtate for 


Life; for it cannot go in perpetual 


Succeſſion, becauſe no more Repreſcn- 
tatives than one only is expreſſed. The 
Heir cannot take by Way of Remain- 
der, becauſe it is limited by a Con- 
junction Copulative ; and as Jointe- 
nant he cannot be, becauſe zemo eff 


Heres viventis. 


But if a Man deviſes an Eſtate to 


a Man and his Heir, a Fee-ſimple | 


paſles, and Heir there is taken as omen 
colleftivum, to anſwer the Intent. of the 
Party, which appears to be, that he in- 
tended to paſs a Fee, as if it had been 
limited to the Deviſce and his Heirs for 
ever. - But 
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.Uſes- and Truſts, 25 
But if an Eſtate be deviſed to 4. 3 
. the Life of B. in Truſt for B. 3%: 
and after the Deceaſe of Z. to the... - | 
Heirs Males of the Body of him the 
ſaid B. now living; that is a Remain- 
der veſted in the Heirs of B. for Heir 
neu living, in that Deviſe, muſt be ta- 
ken as a Periphraſis of the Heir appa- 
rent, who is called Heir in Law, as ma 
be obſerved by the Words guare Hiui 
& Heredem rapuit. 
3 2. A Feme is not dowable of an Ub, 1 Co. 123. 
for the Privilege of Dower was only to 54 
Freeholders Wives; now an Uſe being : & en 
no Freehold, is not within that Law, 132. 
and the Chancery allows the Feoffees 
to be ſeized to no Body's Uſe, but thoſe 
| that are particularly named in the 
Tri. © ©: 
And that being the Caſe, it became 405.1. 
a Practiſe; ſo the Father and Friends 
of the Woman, procured the Husband 
to take an Eſtate from the Feoffees, or 
others ſeized to his own Uſe, for Life; 
and then to the Uſe of his 'Wife, for 
te to Life, bofore or after the Marriage; 


imple which was the Original of Jointures. 

oi n Nor can the Husband be Tenant by 4 Co. 
f the the Curteſie of an Uſe, cauſa qua ſupra. 23. K 
he in- | 3. An Uſe is alienable, 1ſt, at Com- 

been mon Tom 8224. by yOu Longs of R. 3. 


rs for | 7 à Power 
But — — — | 
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2 8 Dawes was annexod to it to alien the 


Aces and Truſs. 


Allen 16. 1, At Common Law, Ceftuy que Lie 


Plow. 


349- 5. 


might alien the Uſe, becauſe every one 


_— diſpoſe. of the Rights that were 
in him; or he may prefer a Bill in 


Chancery. to make the Tertenant exe- 
aute the Uſe in himſelff. 


But at Common Law, if Coſte que 


Uk had .entered and made a Feoffment 
in Fee of the Lands, this had not been 


good to paſs the Eſtate to the Feaffee; 


beeauſe GCeſiuy, que Uſe had not the 


PFrechold in him, and fo could not 


paſs it to another; but by his Entry he 
was & Diſſeiſor: Yet in this Caſe, if 


the Feoffees of Ceftuy que Uſe had re- 
entered upon the Purchaſer, the Feof- 


fees would not have had the Lands to 
their own Uſe by the original Truſt ; 


and they would not have ſtood ſpized to 


the Uſe of Cie gue Tſe, becauſe ke 


had transferred the Uſe to another. 


If.Ceſtuy que Uſe makes a Leaſe for 


Years, rendering Rent, the Reſeryation 


is void, unleſs it be by Deed ; for the 


Rendering Rent to a Man. is an Ac- 


- knowledgment of the holding Lands 
from him; but here the Lands are not 
held of Cſtuy que Uſe, but of the Feof- 


fees who have the Reverſion. But if 
the Reſervation be by Deed, the F _ 
1 | eu 


n rn 8 * ; 9 * > os N 


Power was annexed to a Uſe, that 
Ceſtuy que Uſe ſhould alien the Lands. 


an immediate Power of Alienation, 


fees. 


transfer his Eſtate, and not any other 5 


Uſes and Truſfs, 27 
fees are eſtopped by their own Act to Bro-F. 
deny the Tenure of Ceſtuy que Cle, 853 55 

If Ceſtuy que Lie may make a Ler- 26. 
ter of Attorney to give Zi very, Quere; 125 _ 
or if the 77 confines it to the Act of s. 28. 
Ceſtuy que Le. e 
2. By the Statute of 1 R. 3. c. 1. a 


The Reaſon of that Statute was, be- 
cauſe Ceſtuy que Uſe in Poſſeſſion often 
aliened the Lands, and then the Feof- 
fees entered, which cauſed a great deal 
of Vexation and Chancery Suits; and 
ſo the Statute gave to Ceſtuy que Uſe 


without the Concurrence of the Feof- 


Firſt, ho are within the Statute; 
Secondly, What Authority is given by 
21. . | 
1. By the Statute Ce/tuy que Uſe has Plow. 
no Power of Alienation, when he hag 35* & 1- 
a naked Right to a e, and not a Uſe 
in Efe; unleſs it be in order to con- 
firm an Eſtate in Being; becauſe the 
Intent of the Statute was only to give 
Ceſtuy que Uſe a greater Power, and to 


Remedy to regain. and: reveſt it ; and 
unleſs he has the Uſe, he cannot paſs 
= 1 the 
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Plow, 


Bro. F. to "EE 
Uſes, 331. fees, and after the Diſſeiſor enfeoffs 


351: be Ie 


5. S. 8. 


27 H. 8. 29. 


Plow. 
350. 


1 Co. 122. 


5. 


Uſes and Truſts. 


the Uſe, much leſs the Poſſeſſion to an- 


other: And ſo if A, ſeized of Lands 
to the Uſe of B. enfeoffs J. S. and dies 
without Iſſue, C. has no other Way of 


regaining the L/e but by the Entry of 


the Feoffee; and he has no Power to 
_—— this Statute till the Uſe be re- 
veſted. : 5 


But if the Feoffee to a Tie in Fee 


be diſſeiſed, and Ceſtuy que Uſe releaſes 


to the Diſſeiſor, this extinguiſhes the 
Uſe, and by the Statute bars the Entry 


of the Feofkee. 92 
Where Feoffees to an ie are Diſſei- 


Ceftuy que Uſe, who enfeoffs a Stranger; 
this is good, and ſhall bind the Feof- 
fees; for the Feoffment is good to paſs 


the Poſſeſſion, and Right of the Ve, 
which he had in him; and the Feoffees 


cannot enter to revive an Die, which 


the Party himſelf by his own Act has 


extinguiſhed. 


2. The Statute is to be underſtood of 
Ceſtuy que Uſe, that has an Uſe in Eſſe, 


in Oppoſition to him that has only a Re- 


_ verſion or Remainder of an Uſe. 


If a Feoffment be made to the Uſe 
of 4. for Life, Remainder to B. in 
Fee, A. may alicn in Fee, becauſe 


the Feoffees claim the whole Eſtate for 
the De of A. during his Life, and he 


has 


ands 


dies 


r to 


Fee- 


the 


lei- 


eoffs 


ger; 
eof - 


ffees 
nich 
has 
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picks whole Advantage: of iit;; andthe 
Statute that gives the preſent Poſſeſſor 
of the Uſe a Power of Alienation, has 
provided an immediate e for 
the Remainder Man. 

But if the Tenant for I. ife af an Uk N 
aliens in Fee, and dies, the Feoffees Sei ner 
may enter on the Alienee ; for by the aud Bar- 
Words of the Statute, the Alienation rards 
is good againſt Ceſtuy que Uſe and his way 
Heirs, and Perſons claiming only to his n 
Uſe So when  Feoffees claim to the 


Uſe of the Remainder Man, the Feoff- 


ment of 'Tenant for Life, according to 
the Authority given by the Statute, is 
no longer valid to bar the Feoffees of 
the Entry ; for their Right is by the 


| Common Law. 


But if there be a Peofimett: in Bes Plow. 
to the Uſe of 4. for Life, the Remain- 250. 6. 
der to B. in Fee; B. has no Power of 8 
Alienation by the Statute, during the 339. 44 
Continuance of the Eſtate for Life, 1 Co. 128. 
becauſe the Poſſeſſion is, as is ſaid, to © 


the U/e of 4. only, during his Life, and 


ſo the Remainder Man has nothing to 
do with the Poſſeſſion; and if the Re- 


mainder Man would enter on the Feof- 


fees and make a Feoffment, either the 
Uſe of Tenant for. Life would be de- 
ſtroyed, or the Feoffces muſt re- enter 
* create a particular Eſtate to them- 
ſelves, 


Uſes and 
ſelves; without being ſubject to Doter; 
for by the — Law, every par- 

ticular Eſtate is derived out of the Fee 

Simple by the Agreement of the Par 
ties in Intereſt; but here are no Par- 

ties to fuck Agreement and the Sta. 
tute has not e the Law in this 
5 Caſe. „„ 

Flow. But if thete de Tenant for Take 
Remainder in Fee, he in Remainder 

may make a Leaſe for Years, or grant 
a Rent-Charge to begin: after the Death 
of Tenant for Life; for he cannot er- 
ter and take the Poſſeſſion out of the 
Feoffee; but tis an Executory Con- 
tract on which the Statute operates al 
ter the Death of Tenant for Life. 
Tenant for Life to the Uſe of 4: 
and the Reverſion is granted with At- 
tornment to another, to the Uſe of B. 
for Life; the Reverſion in Fee is grant. 
ed to a third. to the Uſe of C. B. and 
C. may grant their Eſtates preſently, 
becauſe there is a Diviſion of Eſtates, 
and each has a Tertenant of his 6wn ;lf 
ſo that the transferring one Eftate does 
not diſpoſſeſs another Tertenant, or 
make any particular Eſtate than what 
is created by, the Parties. 

x Cors. A PFoalfment to the Uſe of: 4. J 
Remainder to the Uſe of B. in Tail, Re- 
mainder to Ar in Fee, 4. makes a Feoff 

| ment 


im $a. LG ot ti e 


„ 


— 
1 
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Uſes.an@'Tralls. 
ment to the Uſe of himſeiß for Life, - 
the Remainder to his eldeſt Sem in 
Tail, and then the Statute of HM 9. is 
made, and the Pather dies; th firſt 
Feoffees may re-enter; and revive: the 
former Tie; for A. couid 'only make a 
Feoffment in Fee determinable upon 
his own Life; but as this Contract 
muſt be taken ſtrongeſt againſt. them, 
tis a Diſpoſition and Alteration of tho 
Remainder in Fee, — to * 

Uſes limited. | 


24 What Autborig 4s gien „ b. 
Satute. 


= 


; If Lond or 8 of a SD aaa 
alſo. Cæuy que Uſe of the Land, and 52. 4 
makes a Feoffment in Fee 'accord- 

ing to this Statute, the Rent is extinct; 

bat if the Tertenant gives a Letter of 
Attorney to the Lord or Grantee of a Se 
| Rent-Chargs; and he makes a Feoff- | 
ment accordingly, this does not ex- 
tinguiſn the Rent; for in the "firſt 

5 Caſe he paſſes alſo his own Intereſt 

ant, or and Eſtate in the Land:; but in the 

n What laſt. Caſe he himfelf paſſes nothing, for 

FX 7 he is but ſubſtitute to another, and 

f . J the Eſtate paſſes a nm the Ter- 

ail, Re- temat. 


7 


32 Uſes and Truſts. 
Co. Lit., 1 Cſtay que Uſe makes a Feoff- 
Bro. Ea ment in Fee upon Condition, and af- 
Ur, 338. ter enters for the 'Condition broken, 
8. 23. he ſhall be ſeized of the Eſtate in the 

Land; for the whole Eſtate is diveſted 
out of the Feoffees by the Feoffment, 
and they.cannot enter for the Condition 


broken, becauſe no Parties to it. 


This Statute does not give Gf 


. gue Uſe any Power to deviſe the Lan 
T for there are no Words that alter the 
1 that Point. 5 
D. 143. If Ceftuy que Uſe in Tail, * the 
75 . 2 Land by Leaſe and Releaſe, or . Feoff- 
S. 219 ment; this only binds the Feoffees du- 
1 8 13: ring his Life, becauſe he has no longer 
. Power of Alienation; vid. the Stat. If 
this Ceftuy 2 Uſe aliens by. Fine, this 
is good, and bars the Entry of the Feot- 
fees after his Death; for that would 
diſpoſſeſs the Eſtate in Tail by the 
Stat. of 4 H. 7. and if he aliens by 
| Recovery, it does not bind the 175 
Ibid. 8. 7. becauſe he is not Tenant to the Pre- 
cipe; ſo that would be no Bar at 
Common Law, and this is not helped 
by any Statute : For tho a Recovery 
here be expreſly mentioned, and ſo binds 
the Party himſelf, yet the Right of 
the Eſtate in Tail is ſevered. 
i Ch.Caf, If Tenant in Tail of a Truſt, levy a 
76 .cer Vine, or ſuffer a Recovery, this is an 


63. 64. | =” | equi- 


— G ow: od 


bes hol Fg 2 OS my 
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S 


rquitable Bar of the Eſtate, ' tho the 


ö Truſtee does not join in the Recovery 
roken, to make a legal Tenant to the Pre- 
n the ripe; for as the Fine and Recovery paſs 
veſted WM the Entail in a legal Eſtate at Com- 
ment, mon Law, ſo it paſſes the Entail of a 
dition Truſt in the Court of Equity. Þ _ 
277 But if Tenant in Tail of a Truſt n cat 
75 makes a Mortgage, or acknowledges 119, 120. 
Land; a Judgment or Statute, and then le- 
er the vies a Fine and ſettles a Jointure, the 
2 Jointreſs ſhall hold it ſubject to the 
ns the Wl Mortgage or Judgment, in the ſame 
Feof- WM Manner as if the Mortgagor or Conus 
es du- WW for had been Tenant in Tail of the 
onger Wl legal Eſtate, and after the Mortgage 
at: If or Judgment had levied -a Fine and 
„ this made a Jointure; becauſe the ſubſe- 
Feof- quent Declaration of the Uſe of the 
would Fine is meerly the Act of Tenant in 
y the Tail, and he cannot by any Act of his 
ns by own make a ſubſequent Conveyance- 
ſue, take Place of a precedent; and the 
Pre- rather becauſe the Feme claims under 
ar at that Fee which Tenant in Tail got 
gel ped by the Recovery or Fine; and that 
:overy Fee was ſubject to all the Charges 
binds he had laid upon it. i 
ht of If a Man recovers by an erroneous 35 E 7 
e Judgment, and makes a Feoffment to Ups, 337. 
evy a is own Uſe, and upon a Writ of Er- 2 g. 
s is an SE 


ror the Judgment is reverſed; the Party 


equi- ſhall 


e 
e 
* 
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gainſt the Feoffees; for this is with- 
in the Letter of the Statute. 


Uſes, 337. for Years, reſerving a Rent, he fhall 


28.8.1; have an Action of Debt upon the Con- 
| tract; but he ſhall not aucb, becauſe | 
the legal Eſtate of the Reverſion is 


ſtill in the Feoffees, finee he has put 


the Eſtate out of them but for a 
Term; but the equitable Eſtate is in 
fe of it, and 
the Rent paſſes; but the Feoffees ſhall | 
puniſh for Vaſte done by the Tenant, 


him, and he may diſpoſe 


| and enter for a Forfeiture, e. 
Bro. F. al 


Co. Lit. A | 
47. 855 Rules of Common Law. 


B.F.alUſ. Tf Cxſtay que Uſe makes a Leaſe for 
| ham. ears, ae div — with a Clauſe 
of Re-entry for Nonpayment of the 
Rent, and the Rent is behind, Cxſtay 
que Uſe may enter; for he only can 


take Advantage of his own Condition. 


And ſince the Statute allows the Act 


of Re- entry by allowing him Power 
to make Leaſes, he ſhall for ever keep 
the Poſſeſſion againſt the Feoffees. 
r 

5 L 4. N 


ſhall enter without a Sire farias a- 


If Cæſuy que Uſe makes a Leaſe for | 
A 338. Year S A rd Rent; this ſhall . 
$.23,339.80 to his Heirs ; for ſince the Statute | 
B.FalUſes has given him Power to make Eſtates | 
335. 5-18. at Law, they are governed by the 


* oO RP YON 


= ht th of as 


8 


ly can | 


dition. 


he Act 


Power 
r keep 


eoffees. 


4. E 


Uſes and Kran bo 


For the as 1 Lends were Treatiſe of 
hot originally deviſeable, was, becauſe Tue, 
the Ceremony of Zivery was required ; Co. 
to the Tranfmutation of the Poſſeſſion, 5 5 | 
which is not Neceſſary to the Diſpoſal ;' e 
of an De; for Livery is to give No- fl. 8.8. 
tice againſt whom the Pracipe is to _ = 
be brought, and the Procipe is only 22. H. 8. 
of an Eſtate of Freehold. 

If a Man makes a Feoffment in Fee 6 Co. 18. 
to the Le of his laſt Will, the Feoffor 3 
has it to the Uſe of himſelf and his 3. 4. 472. . 
Heirs; for until a Man has actually Bull. 200. 
diſpoſed of the Ufe, the Die is in him 7** Ne. 
4 It is fo in this Caſe; and if he Semain's] 
deviſes, the Parties muſt claim their C 
Intereſt by the Deviſe. 

But if a Man makes a Foolfment i in 6 Ce. 1f- 
Fee to the Uſe of fuch Perſon and £55 
Perſons, and of fuch Eſtate and Eftates 
as he ſhall appoint by his laſt Will; 
there by the Words of the Conveyance 


he has a qualified Fre, determinable 


upon the F.imitation of other Eſtates ; 
and the Feoffment mentions the future 
Eſtates that ſhall riſe on his Denomi- 
nation, which plainly eenveys an Exe- 
cutory Fee to the Perfons nominated ; 
and tis only the Office of the JH ts 
n nomi- 


7 _ — — 
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nominate; for the Intereſt is transfer- 

red and diſpoſed of by the Feoffment, 

But in the former Caſe there is in the 

Feoffment no Words of Diſpoſition, &c. 

and there the Parties muſt claim by 

the Deorfe. e. TT, 

4 Co. 23. If a Copybolder ſurrenders to the 

x Leon, Uſe of his laſt Will, the Lang is till | 

*7+ in the Copybolder, and he may diſpoſe | 

of it by an Act in his Life-Time; if 

he does not, by any Will, it ſhall go 

to his Heirs; if he makes a Will, it 

Cro. El, paſſes by the Surrender, and not by 

4, 2. the Will; for the Property of the Co- 

ppyhold is not altered by a private Act 

of the 'Tenant, but by an open and ſo- 

lemn Act in the Lord's Court; but at 

Common Low the Uſe of the Land | 

may paſs by a Deviſe, as is ſaid; and 

the Freehold it ſelf ſince the Statute. . | 

6 co. 18. If a Man ſuffers a Recovery to the 

Hob. 349. Uſe of his Laſt Vill, he may diſpoſe | 

of the Eſtate by a Conveyance de noo0 

during his Life ; but he cannot, during 

his Life, limit new Uſes on the old 

Recovery, ſo as to be thereby bound 

from any Alteration; for the whole In- 
tereſt of the Recovery was declared to | 

be to the Uſe of his Vill, which is 

changeable in its Nature. ri: 1 
1＋ A Man makes a Feoffment in Fee 


— b 


B. F. a | 
337. f. 79. tc ” hie 1 1 ' 
E. 12. 2 the Uſe of his Laſt Will, and 35 | 6 
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E 
transfer - the Deed he expreſſes the Uſe of the 
off ment. Will to be to himſelf for Life, and 
sin the then to his Son in Tail, and afterwards 
on, c. makes a Leaſe for Years, and dies; this 
aim by Wl ſhall bind the Son; for it being ex- 

 _ WU preſly declared to the U/e of his Will, 

to the it ſuppoſes a Power in him to change it. 
is (till Ceftuy que Uſe deviſes, that his Feof- B. E 338. 
diſpoſe fees may alien the Land to J. S. the 
me ; if Feoffees may enfeoff B. and B. may 
hall go alien to J. L. TS 
Vill, it | Ceftuy que Uſe deviſes, that his Feof- Ibid. 
not by fees ſhould alien the Land for Payment 
he Co- of his Debts, the Creditors may compel 
ate Act him in the Court of Chancery to do it. 
and ſo- If Cuy que Uſe deviſes, that his Ibid. 
but at Peoffees ſhould alien the Land, this is 
Land in the Heir till Alienation. Fr. 
| ; and _  . ; | . 5 
tute. . | 5. Tis not extendable or Aſſets, 

to the ll | 3 - FE 
diſpoſe BW Becauſe there is no Proceſs at Law Rep. 1. 
e novo but upon Eſtates at Law; and Uſes are gr A 
during meerly Creatures of Equity, on which 339.5. 25. 
he old the Common Law ean' award no Exe- 1 
bound cution ; and they are not Aſets, becauſe 


ole In- they go in the Courſe of Inheritance, 
red to and not to Executors. ” 5 
ich is WM But if a Term be limited to attend Hard. 
qa Fee, this ſhall be 4ſſers for the 1 
n Fee Payment of juſt Debts; for the Court 
nd in of Chancery will not carry it out of its 
the ll D 3 {un 


due Courſe, where there is any Preju | 
dice or Inconvenience. 

But by the Stat of R. 3. tis held: ex- 
tendable upon a Statue Staple or Mer 
cham; for this is in the Nature of a 
B. E ary. Grant, or Leafe for Mars; and Grants 
 339-8-25. of Leaſes are made good againft Geſivy 

3e Lie and the Froffees, by the Statute. | 
x chan. Bot ſinee the Statute of Fyaudi and 
Rep. 128. Perjuries, they Teem to be 4fſets in the 
Heir for the Payment of juſt Debts, the | 
Heir being obliged to pay all juſt 


Debts out of a real Eftate that de- 


ſcends from the Anceſtor. 
6. "Tis not forfeitable, 


Hard. . Not for Felony; for in Caſe of 
4587389. Felony the Lands are caſt on the Lord | 
B. E al uf, of whom they are holden, for Want 
339. 8. of Heirs; but a Uſe is holden of no 
334. Body. 5 W 
Hard. 2. Not for Treaſon; for all Tenures 
492, 495. are forfeited by the Breach of Fidelity | 
and Duty owed to the Lord; for un- 

der that Condition the Tenants take 

their Eſtates, and conſequently all 
Breaches of Allegiance forfeit the E- 

ſtate to the King, ſince it originally 

came from him, © conſequently the E. 

fate which 5s holden may be * ; 


Statute. 
ids and | 
in the 

all yuſt | 
nat de- 


e Lord 
of no 


Penures 
didelity 


for un- 


ts take 


ly all 
ginally | 


the E. 
rfeited; 
but 


Ales and Truſts: 39 
but a Dye is holden of no Body: But 
this is alter'd by the Statute. 

If a 2 75 limited in Truly and 26 t. b, 
Ceftuy que Truft commits Treaſon or H. 8. . 20. 
Felony, the Term is forfeited ; for the Sir John 
perſonal Property goes with the Perſons; — 4 


when the Poſſeſſion is forfeited, the Par- Allen 16. 
ty is incapable of perſonal Property, — 


5 and conſequently the Right 1s in the Stile's Re. 
Publick, and the King has the Uſe of 44. Hard. 


the Term in this Caſe. | | 466, 493. 
But if a Term be limited to attend Hard. 


the Inheritance in Truſt, it is not for- 467. 


feited for Felony, becauſe it does not 
veſt in his Perſon and go to his Execu- 
tors, but belongs to the Inheritance, 
= * Charters which are not for- 
eited. 


3. Who may declare oꝛ raiſe the Uſes. 


1. Since the Chancery, as hath been 
ſaid before, does not ſet up Rules of 
Property contrary to Rules of Law, 


thoſe that have not a diſpoſing Power 


by the Law, cannot raiſe a Uſe ; and 
conſequently a Husband and Wife can- 
not deelare Der upon a Feoftmeat, 
fo as to bind the Wife. I 


But Baron and Feme may levy a Mo. 199, 


2 


Fine which will bind the Wife ; for 2 C0. 57-4 
. D4 here — As, 


40 Uſes and Truſts. 
3 the Law allows her a diſpoſing 
Power, becauſe ſhe is privately exa- 


min'd, conſequently the Chancery muſt 1 
allow them to declare what is the De- 
 fign of that Fine; and therefore ſuch fo 
Declaration by them both ſhall bind m. 

the Wife. fre 


2 Co. $7-6 If the Husband only declares the 
Ro. br. T/ſes, this ſhall bind the Wife; for | th 


| 795 | _ ſhe joins in the Fine, ſhe muſt the 

e preſumed to concur in the * __ 0 

of that Fine, unleſs the contrar N ber ſea 

pears by ſome manifeſt Siga of her bin 
5 Diflent, ſun 
* 2 Co. 3). But if the Haband PS TOP the Wi 


Moor 196 Uſes of the Fine one Way by Deed, and 
wich ca, the Wife another by Deed, this binds 
Quzre the Husband during the Coverture, but 
— not the Wife afterwards; for the Huſ⸗ 
ration be band cannot declare the Dies without 
— ery Concurrence of the Wife, becauſe he 
4 Co.57.a, has no Eſtate ; and ſhe cannot be pre- 
b. 59-5. ſumed to concur where the. contrary 
appears by her Deed ; and ſhe cannot 
declare the T/es alone, becauſe during 
Marriage ſhe is not ſui juris; and with- 
out the Husband the has no diſpoſing 
Power: And if there be no Uſe declar'd 
upon this Fine, it is to the Die of the 
Wife ; for where there is no other In- 
tent of a Fine declared, it is ſuppo- 
ſed to be defign'd 8 as a farther Security 


to 
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to the preſent Poſſeſſor; and the Die 
is ſtill in the Wife, ſince in this Caſe 


| ſhe has not departed with it. 


If Husband and Mie fell the Lands 2 Co. 57- 
for Money, and levy a Fine, the Uſes 3 
may be ayerred without any Deed 798. 
from the Wife, to prove her Aſſent. 

If Baron: and Feme levy a Fine, and 2 Ro. Ab. 
there be an Indenture in the Name of =” 
the Husband and Wife, declaring the 
Lies, which is brought to the Wife to 
ſeal, and ſhe refuſes, the Lies do not 
bind the Wife ; for ſhe cannat be pre- 

_— to concur after ſuch a Refu- 
1 Df 

If Baron and Feme, within Age, 2 Ro. Ab. 
levy a Fine, this ſhall bind her; for 79% . 
tho' an Infant ought not to levy a 5 
Fine, yet when done it is valid, becauſe er the 
there is no Averment againſt Records; — 
and if the Law allowed it to be valid, for th 
it is reaſonable the Parties ſhould have br of 
Power to declare the Intent of it. rats of | 

Baron and Feme levy a Fine of the Norage; 
Land of the Wife, and both ſeal an %% re 
Indenture; and in Conſideration of El. 129, 
Money, limit the Le to the Conuſee, 1 
and there is a Clauſe of Re- entry upon 
Payment of the Principal and 10 per 
Cent. which is more than the lawful 
Intereſt, whereby it becomes an Uſuri- 
ous Contract, becauſe the Parties en- 


2 joyed 


* 
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joyed the Profits of the Land ; beſides 
if the Husband afterwards, and befor: 
the Fine be engroſſed, recifies it, and 
explains their Intention by another 
Deed, wherein the Conuſee covenants, 
that the Baron and Feme ſhould take 
the Profits in the mean Time, althof 
the Wife does not agree to the ſecond 
Deed, it ſhall bind her; for the fill 

| Deed declares the Intent of the Fine 
and paſſes the Uſes, and the laſt Deedf 
only declares the Intent of the firſt to 

rectify the Matter of the Uſury. | 

1 Co.58.4, A Man of non * Memory may deli 

clare the Uſe of a Fine levied, cauſal 

„ yy os „„ 
200.38 2. 2. Every Man may declare and} 

diſpoſe of the Uſe according to the 
Eſtate and Intereſt he has in the Land; 

and therefore if two Jointenants levy 

a Fine, and declare the Des ſeverally, 

each Man diſpoſes of his own Moiety;| 

but if they declare no ies, they arc 
ſeiſed as before, = | 

Did. If Tenant for Life, and he in Re-. 
mainder in Fee join in a Fine, with-| 
out declaring 2 Uſes, they are ſeiſed 

as they were before. 

Thid. A. ſeiſed of certain Lands, and BJ. 
a Stranger join in a Fine, it ſhall be to 
the Uſe of A. for ſince there is no 

„ Con- 


KK _ © A 


5 
beſ des 
before 
it, and 
another 
venantz 
ud take a 
, Altho} 
: ſecondi 
the fir 
e F ine 
ſt Deed 
firſt toff 


me del 
|, cauſal 


re andj 
to the 
Land il 
ts levy} 
rerally,l 
loiety;| 


Cy are 
in Re · 


with - 


ſeiſed 


nd Z. 
| be to 
is no 


Con- 


Common Recoy 


Eſtate that is of 


Uſes and Truts, 
Conſideration to part with the Land; 


43 


che Uſe is ſtill in him. 


So if 4. ſeized in Fee of n 
„a Stranger joins in 
— 2 5 declaring 
2 ſhall ariſe to him 


Land, end. 


er, the 
— — 'the Intereſt in the Land 


nat to the Stranger, Po 
* Ts whom a ag may be ratten. 


. 
6 Not wn A ions, el tha Feof- Al. 16. 


An Alien oould nat camp 
fees to execute a Uſe ; for tis contra- P. 95 


139. 4 

the Policy of the Law that an 29. 

1 fend, r be impleaded, Style 21. | 
as in any Count of the 


The King ' ſhall have the Uk of an 2 16 
Alien upon "bis Purchaſe ; for the Ad- Wd 
vantage a Man receives from his Duty 195. 


can extend no farther than the-Obliga- 


tion of that Duty reaches, but the 
Allegiance of an Alien is tte 
therefore ſo is his Property; and ſinoe 


he is incapable of Perpetualneſs of Sub- 


jection, be iprotegied in any 
he cannot 2 GL | 


nuance; and the Ineonvenience is the 


lame uf this be a Freehold at Law, -or 


a 88 
But 
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But in this Caſe the King ſhall not 
ſeize the Land of an Alien, unleſs it 
be executed in him by a Decree in 

Chancery; for there was no Right in 


the Ceſtuy que Uſe to ſeize the Lands 


Sey. 40. 


without a Decree, and the King has 


only the Rights of the Ceſiuy que 


PRI 


B. E ar Secondly, Tho' the King cannot have 
33 8. % Feoffees to his Uſe, becauſe he cannot 
* take but by Matter of Record; yet 
he may take it when the Uſe is found 
of Record, where an Office is found of 
1 -- the whole T 
BE r Thirdly, A Monk cannot have a De, 
239-4 becauſe he has vowed perpetual Pover- 
ty, and therefore cannot have Property; 
but he may be an Executor, becauſe 
poſſeſſed to anothers Uſe, © | 

3 H. 7.8. Fowrthly, The Limitation of a Ve 
—— to the Poor of the Pariſh of Dale, is 
. good, tho no Corporation; for tho 
Mich. 10. they are capable of no Property at 
8 4 i:. Common Law, in the Thing truſted, 
Warren. becauſe the Rules of pleading require 
— Perſons claiming to bring themſelves 
War. under the Gift; and no indefinite 
wick. Multitude, without publick Allowance, 
rern, can take by a general Name, yet they 


4 Kl. b. are capable of a Truſt 3. for here the 


P 


<1% Complainantsdonotderiveto themſelves 


„e any Right or Title to the _ but 


ad nm food oe 
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ſhew that it has been abuſed and miſ- 

employed by the Owners, contrary to 
Conſcience, 14 3 WIE = 5 Eg 


Fifthly, Where and what Conſidera- 
tion = neceſſary to the Raiſing of 


It being, (as is ſaid) the Uſe of the 
Country to (deliver Lands to be ſafely 
kept, the meer Alteration of the Pof- 
ſeſſion does not in Equity give a 
= Right, but it ſhall be to the Die 
of the Donor, unleſs in two Caſes. 


"Iſle Where the Uſe is expreſſed. 
2. Where there is a valuable Cunſi- 
deration. aol 


I, Where the Uſe is expreſſed on the 
Tranſmutation of the Poſſeſſion; for 
ſince there is no Property without a 
Power of Diipoſal, the Chancery, with- | 
out oppoſing the Rules of Law, can- | 
not ſet aſide a Diſpoſition, or preſume | 
that it is delivered in 'Truſt for a Man's | 
ſelf, againſt his own expreſs Words; 
and therefore here no Conſideration is 
neceſſary to the raiſing ſuch an Uſe. | 
If a Man levies a Fine to the ie: Ro. Ab. 
of A. a Stranger, this is good without 788, 791- 
any Conſideration. 25 8 Vb 
S0 | 


— 
1 f 


3 Ro. 79. So if a Man levies a Eine, and iti 
on e. Conſidevation bf Blood, and the Mar- 
Sonard. riage of his Baſtard-Daughter, covenants 
that the Cynuſce ſhall be ſeized to the 
Uſe of the Daughter; this is gavd. - 
fur Gram & Ronder 


2 Co. 6. In a Fine 


* Ibid: the Conſideration is expreſſed to be pro 


finali concordia ; and when a Conſide- 


ration is expreſſed, no Conſideration | 


can be averred but what ſtands with 
the expreſs Conſideration; Ir 

1 Co. 176. The ſame L 
6 - Feoffment. 
2 Ro. Ab. If a Man raiſes Uſes upon a Fine, 
703 176. Feoffment, or Recovery, he inay reſerve 
z. Pot to himfelf a Power of making Loaſes; 
136. but he cannot do it on a Covenant to 
ſtand ſeized; or on a Bargain and Sale; 
for upon a Fine, Feoffment, or Reco- 
very, a Uſe may be raifed without a 


Conſideration, and therefore will ariſe 
to thoſe Leſſees without Confideration ; 
and the former Eſtates which were raiſ⸗ 


ed without Confideration, may be de- 
feated without it; but in a Bargain 
and Sale; and Covenant to ſtand feized, 
no Uſes will riſe without Conſideration, 
therefore not to the Leſſees; for where 
the Perſons are altogether uncertain, 
and the Terms unknown, there can 
be no Conſideration; and for which 
Reaſon the former Eſtates, raiſed _ 


aw is on a Reeovery or 


Uſes and Trufts, 
ad Conſideration, cannot by ſuch 


Leſſees be defeated. 
The two Conſiderations upon which 


a Deed is allowed to be valuable, nc 


Marriage and. Money ; for Mi 
being not only. far th the ' Hopes of Po -4 
rity, but being likewiſe induced by the 


Contracts and Settlements pong are 


made at the Marriage, ſuch Contracts 
are allowed to be valid, ſince the 
Marriage had not been "but on the 
Foot of thoſe Contracts, and therefore 
no vohintary Deed, tho' Prior, Oc 


Secondly, Where the Paryy cam prove 


a Gonfide eration. . 


Confuleratines are ewo-Fold, 1. Blood, 


2. Money. 


4 


Firſt, Blood; if a Man parts with 2 Ro 
any Lands in Advancement of his Iſſue, 752» 75% 


and to o provide for the Contingencies 
—_ Settlements of his. Fami- 
tis fit the Chancery ſhould make 
dm ſuch good Conveyances tho 
they want the Ceremonies of Law; 
for 'tis the Deſign and Intent of the 
Court of Equity to mitigate the Seve- 
rities of Law, ſo as they may beſt 
comply with the Peace of Families; 
for their Eſtabliſhment is Part of the 

Nature and End of Government. 
9 | 'There- 
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Roll. ib. Therefore if a Man, in Conſiderss 
tion of natural Love and Affection, co+ 
venants to ſtand ſeized to the Uſe of 
his Son or Brother; this is a good Uſe. 


vid. poſt- But if a Man covenants to ſtand. ſeiz- 
ea. 


ed to the Uſe of Fi S. in Conſidera- 


tion that he is an intimate Friend, or 
School-Fellow; or that he was bound 


in a Recognizance; this is not good to 
raiſe a DJ/e; for the Obligation that a 
Man has to his own Family, is ſup- 
poſed by all Governments ſuperior to 
all Obligations of meer Gratitude; and 
therefore the Chancery will not pre- 


ſume tis the Party's Intent to diſpoſe of 


2 R6o.Ab. Lands out of the Family where any 
783. Ceremony is abſent that is neceſlary in 
Law to the making ſuch a Contratt. 


2 Ro.Ab. A Covenant to ſtand ſeized to the Uſe 


795 of a Baſtard, in Conſideration of natu- 
ral Love, is not good; for ſince that 
. Copulation is unlawful, the Iſſue ought 
not to have from the Government the 

= Privilege of a lawful Son. » 
2 Ro.Ab Tho! Blood be a good Cold. 
788. tion to raiſe a Uſe, yet muſt the In- 
tent of the Party be declared by Deed, 
and the Chancery muſt follow that In- 
tent; for it would be miſchievous that 
any Words of Kindneſs that expreſs a 
future Deſign of Parting with an E- 


2 


ſtate 


Utes and Trifts. 
Settlement. 


to the Uſe of ſuch Perſons as J. S. ſhall 
name, this is void, tho J. S. names 
one of the Covenantor's Sons. But if 
or ga Man covenants to ſtand ſeized to the 


J. & ſhall name, this is good; if he 
makes the Nomination for a general 


up- Covenant, that extends farther than a 
to Man's own. Kindred, it is void, and falls 
nd not within an equitable Coal, deration ; : 
re- and being in its Creation void, it can 


never be made good. 


in be given, tho' the Contract be not exe- 


u- ought to be in the Purchaſer. 
makes a Charter of Feoffment, with a # 


and no Seiſin be delivered, no ye ſhall 


2ra- WE ariſe; for the Court of Equity muſt | 


In- follow the Intent of the Parties; and 
they have expreſſed their Intent not to 


I- part with the Eſtate until the Cere- 
that WH mony is performed. 


ſtate, ſhould be conſtrued as a preſent 


If a Man 1 to ſtand ſeized : 


Uſe of ſuch of his Sons or Couſins as 


Secondly, Money, if an Equivalent : 


cuted with all the Formalities of Law, 
yet in Equity the Uſe of the Lands 


49 


If a Man, in Conſideration of Blood, Co Lic 


| * Ab. 
Letter of Attorney to deliver Seiſin,; 787. 


But if a Man, in Conſideration of Co. Lit. 


E- Money — in the Deed, ſel ls his * 
tate E Land, „ 


1c. 4 Vid. 2 Ro. Ab. * March 50. 


50 


of the Money; and therefore now, 


muſt paſs at Common Law. 
mainder Man in Fee, make a Charter 


ney to make aſs 
this 


Law, the Court of Chancery does not 
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Land, and gives a Letter of Attorney 
to deliver Seiſin, this paſſes the Tie be- fo. 


fore Livery ; becauſe the Equity to Ce 
paſs the Uſe ariſes from the Payment ve 


ſince the Statute of 37 H. 8. he may 


chuſe to have it one Way or the other, ¶ or 
according as he firſt wills, either to for 
enroll the Deed, or take Livery, (vid. De 
Bargain and Sale) but if the. Confide- qui 
ration be not expreſſed in the Deed, it | 


But if Tenant for Life and the Re- 


of Feoffment, and a Letter of Attor- 
and Livery is 
made accordingly, is good.; and 
the Remainder ſhall paſs by the De- 
livery of the Deed; for when a com- 
pleat Conveyance appears at Common 


intermeddle therewith. 
Selling ex oi termini ſuppoſes my 
'Transferring a Right of ſomething for 
Money, the common Medium of Com- 
merce. But if there be no ſuch Con- 
ſideration, it may be an Exchange, a 
Covenant to ſtand ſeized, a Grant, 05 
but it can be no Sale, 1 


If a Man bargains and ſells Lands 1 Co. 


for divers good Conſiderations and Moor 


Cauſes, it is void, unleſs Money be a- 578, 502. 
zent verred. NS LEE ity £ 
ow, If there be a Conſideration of Mo- Moor 
may WW ney expreſſed in the Deed; no Averment 578. 
her, ¶ or Evidence can be admitted againſt it; 
to for the Affirmative is proved by the ( 
vid. Deed, and 'tis impoſſible in Law or E- 
ſide· ¶ quity the Negative ſhould ever be pro- 
d, it ved. : * OY 

If the Deed ſays for a competent Moor 
Re Sum of Money, tis ſufficient, without Is. New 
arter averring the Sum; for tis a Sale if Rep. 
ttor- there be any Money. 2 
ry - A Man in Conſideration of 7 J. 1 co. i js. 
an 


bargains and ſells to his Daughter and 00. 76.4. 
J. S. in Tail, who intermarry, it may 
com- be averred, as well in Conſideration of 
mon Marriage, as alſo of Seventy Pounds; 
s not BY for a Man may. aver any Conſidera- 

tion conſiſtent with that in the Deed, 
my If a Man in Conſideration that J. S. Cro. El. 
ig for WW was bound in a Recognizance, and 394 
Com- other Bonds for him, and for divers 
Com good Cauſes and Conſiderations, bar- 
ge, 4 gains and ſells his Land to him and 
„ Oc. bis Heirs , that is not good; but it * Anteag. 
I had been good by Way of Covenant contr. 
to ſtand ſeized, had there been apt 
Word.  - TEE. Ez 


E 2 If 
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Oro. El. If I bargain and ſell my Land to 
.. 3946 my Son, no Uſe ariſes, \ unleſs: there 
be a Conſideration of Money, cauſa be 
qua ſupra. __ 5 
Dy.337-4 If a Man, in Conſideration of ſo = 
much Money, to be paid at a Day to ld 
come, bargains and ſells, the T/ 
paſſes preſently, and after the Day the 
Party has an Action for the Money; 
for tis a Sale, be the Money paid pre- 
ſently or hereafter. i 
Dy.169.4 An Averment cannot be allowed by 


the Heir, that the Conſideration is falſe De 
- againſt the Deed and Conveyance of 
| his Anceſtor, cauſa qua ſupra. L 
Co. Rep» If a Man conveys Lands to 4. for * 
1 Bubert the Payment of his Debts, and 4. 4,8 
2nd Bai Land. Uk 
and Bain- pays Debts to the Value of the Land, 
25 e is a Purchaſer. 1 ma 
8 1 Eſt 
not 
is 1 
by 
Mit 
of P 
Mit. 
for 
the 
that 


Sixthly, 
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Sixthly, in what Manner Uſer may 
be raiſed. KEE: 


1. How they may be raiſed with or 


5 without Deed. e Bo 
c 
the 4 . 9 7 1 


3. How they may be raiſed by Impli- 


Dead or mb s 


If a Lord releaſes to a Copyholder 2 Ro. Ab. 
in Fee, to the Uſe of another, this is 188. 
a good Uſe; for ſince the Seiſin and 
Uſe of the Eſtate is in the Lord, he 
may transfer the Seiſin of the legal 
Eſtate by paſſing the Tſe to another, or 
not, as he pleaſes. Quære, if the Law 2 Ro. Ab; 
is not the ſame of Releaſes that enure 788. 
by Way of Enlargement, and tranſ® 
mittins of an Eſtate; but otherwiſe — og 
of Releaſes that enure by Way of zranſe *** - 
mitting a Right and Extinguiſhment ; | 
for in theſe Caſes the Releaſor has not 
the Die and Poſſeſſion of any Eſtate ; for 
that is in the Diſſeiſor. | 

If a Husband covenants with his Wife 2 Ro. Ab. 
to ſtand ſeized to her Uſe, this is void; ng 
for Husband and Wife in all Matters of ir. 


/ 
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Property, by the Rules of Law, are as 
one Perſon ; and no Man can covenant 
with himſelf, 5 . 
Co. 26 42. If a Man makes ſeveral Declafations 
of the Uſes of a Niue, or Recovery 
ſubſequent, the laſt Declaration ſhall 
ſand; for each Declaration is to ma- 
nifeſt the Intent of the Fine; now all 
Acts follow the laſt Determination of 
the Mind, and conſequently the Fine 
follows the laſt Declaration of their 

Intent, OD 4 
If a Man declares Uſes by Deed, and 
after declares other Uſes by Parol, 


5 Co. 26. a. 


and the Fine or other Conveyance be 


purſued according to the Deed, the 
firſt Uſes ſhall ſtand; for a Deed can- 
not be contradicted but by ſomething 
of equal Validity. _ + 15 
500. 263. If the Declaration of the Uſes and 


«+ wg 76. the Fine differ in Perſons, in Quantity, 


2 Ro.Ab, Or Quality of the Land, or any other 
799. Circumſtances, and there be no other 
Declaration, this ſhall ſtand ; for the 
Law preſumes that this Deed declares 
the Intent of the Fine, tho' they differ 
in Circumſtances; becauſe it ought to 
ſupport Men's Contracts, and take 
them ſtrongeſt againſt the Grantors; 
but there is no Room for a Preſump- 
tion, or Gueſſing at their Mind, where 

2 contrary Intention is expreſſed. 


if 


If a Man declares Uſes by and 2004 
afterwards declares other Uſes by Pa- 10 
rol, and theſe two Declarations differ in 
thoſe leſſer Cireumſtances of Quantity, 

Time, or Perſon, and the Cine is con- 
formable to the laſtDeclaration,thatſhall 
ſtand ; for this is not an Averment contra- 
ry to the Deed : For then they muſt beſo 
apparently different that both cannot be 
conſiſtent. But where the Averment de- 
clares the ye of a different Fine, tis not 
contrary to the former Deed: But the 
Fine mentioned in the Deed, and the 
Fine levied, being in their Circumſtances 
really different, they cannot be preſumed 
to be the ſame by the Law, becauſe the 
Intent of the Fine levied is expreſſed to 
be different from the Intent of the Fine 
mentioned in the Deed, © 

Now tho the Expreſſion of a Man's 
Mind cannot be contradicted, but by 
Expreſſions of equal Solemnity, yet 
where his Mind is only preſumed, it 
=_ be contradicted by any Expreſ- 

ion. | 

If the Indentures preceding, and thoſe 5 Co. 26 
ſubſequent to the Fine differ, the Fine * * 
cannot be directed, Part by the one, and 
Part by the other; but, (as it is ſaid) it 
muſt be by the latter; for the latter Con- 
tract of the ſame Nature always deſtroys 
the former, CL 

| _£E4 If 
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'9Co.10.4, If a Man levies a ne or ſuffers a Nat 
: Ab. Recovery, he may afterwards declare me! 
the Uſes; for the Uſes are in him in ſuc] 
that Caſe ; and therefore tis Equity MW wo 
he ſhould diſpoſe of it when, and as he De 
pleaſes to bar himſelf and his Heirs. tha 


9 Co. 10 If a Man levies a Fine, and then | 
_ Car. declares the Uſes by Parol, and after- tan 
2. % Wards by an Indenture declares other Dec 


Uſes, yet the firſt ſnall ſtand ; for the e1 
firſt is a Diſpoſition and 'Transferrence the 
of his Uſe; and therefore there can the 
be no other Diſpoſition, for nothing is the 
in him to diſpoſe of; and this is al- ACC 
ſo executed now by the Statute, and mot 
cannot be diveſted. | any 
gCo.11.a, If a Man levies a Fine, and after- C 
wards grants a Rent-Charge, and then MW diftc 
declares the Uſes, Gefiuy que Uſe ſhall IW Wo! 
hold it charged, unleſs he can prove a L 
a compleat Agreement before the Grant MW fide! 
of the Rent - Charge; for otherwiſe he IM Gc. 
muſt take it as .a Subſtitute of the expt 


other, and as he could grant it. oy | 
5 „„ or 
4 Uſe cannot be raiſed without a Min 
Deed or Feoffment © the 
N cont 


; 2 Ro. Ab. If a Man levies a Fine of a Rent, no 
2088. he cannot limit the Uſe of it to a ſuch 
Stranger, without a Deed ; for the Die | 
and Poſſeſſion of that which has its 
5 Nature 


Nature and Being by a ſolemn Agree - 
ment by Deed, cannot paſs without 
ſuch Agreement; for otherwiſe there | 
would be a greater Evidence that the | 
Uſe continued with the Party, than = 
that it was diſpoſed of; -* 44 TOY 

On a Fine, ſur Conuſance de Droit 
tantum, Uſes may be raiſed without a 
Deed; for afettio tua imponit nomen 

eri tuo; and": therefore where-ever 
there is an Act that alters the Poſſeſſion, 
the Party's own Words may declare | 
the Intent of the Act; and this being — | 
according to the Policy of the Com- | 
mon Law, has not been altered by 
W ( EE — 

On a Fine ſar Grant & Render, a 1 
different Te cannot be averred by | | 
Words only; for in this Niue there is | 
a Uſe implied, becauſe there is a Con- | 
ſideration, (9i2) pro finals concordia, 
c. and where-eyer a Tſe is either 
expreſſed or implied, there can be 
no verbal Averment to the contrary ; 
for there is a greater Sign that the 
Minds of the Parties are altered from 
the verbal Agreement, than that they | 
continue the ſame, when they leave 0 
no ſolemn "Teſtimony that there was | 
ſuch a one, e 


” 
ab — — 4. a 2 — 


But 
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2 Co. 75, But by Deed a Uſe may be raiſed 


76, 77- 
2 And. 


upon a Fine ſur Grant & Render; 


80,81,82. for otherwiſe the Deed muſt be wholly 


Dy. 311. 
pl. 6, 7. 


ſet aſide that the Parties have never 
cancelled, for that is capable of no 
other Meaning; but the Fine has a 


plain and direct Senſe, different from 


the Implication of paſſing a Uſe, (vis 
to 9 legal Eſtate ; and — 
paſſes that only, becauſe when two 
Contracts are made, there muſt be ſuch 
a Conſtruction of them, if poſſible, that 
both may have Effect; eſpecially here, 
where by the Words of the Deed it 
appears, a Relation was deſigned to 
cach other, 


But if the Fine differs from the 


Deed in Quantity or Quality, or of the 


Land, or of the Perſons, or in any 


other Circumſtances, a verbal Aver- 


ment may be allowed to reconcile 


them; and the T/es may well paſs by 


the Decd cauſa qua ſupra. | 
A Man ſeized of a Manor in Fee, 
to which there is an Adoowſorn appen- 
dant, bargains and ſells them in Fee, 
rendering Rent to the Bargainor in 


Fee, provided the Bargainee regrant 


the Advowſon for Life, &c. The Bar- 


gainor covenants to levy a Fiue of the 


Manor, Gc. to the Bargainee, and the 


Bargainee mutually covenants to role 
45 . f 8 back 


aiſed 
der; 
jolly 
ever 
F no 
as a 
Tom 
vis) 
re it 
two 
ſuch 
that 
ere, 
d it 
1 to 


the 
the 
any 
ver- 
icile 


by 


Fee, 
pen 
Fee, 
r i 
rant 
Bar- 
the 
the 
ider 
ack 


ditional Eſtate : 
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back the Rent, by the ſame Fine, to 
the Bargainor, the Bargainor and Bar- 
gainee join in a Fine to J. S. who 
grants and renders the Manor, c. 
to the Bargainee in Fee, and the Rent 


to the Bargainor in Tail, the Remain- 
der in Fee to J. N, tho' the Bargain- ca 


* 


2 > 


or and Bargainee join in the Fine to 70 7 82, 


7, H. whereby the abſolute Eſtate 
ſeems to be lodged in him, and the 
Condition diſpenſed with, and he ren- 
ders over the Eſtate to the Bargainee, 


Bargainee ſeized of an abſolute Eſtate 


by the Grant and Render; for the Uſe 


of this Grant and Render will riſe, on 


the Deed declaring the Intent of the 


Fine, Cauſa qua ſupra ; and according 


to that the Bargainee has but a Con- 
And tho=the Deed 


and Fine differ in Perſons, it being 


levied to J. S. and in the Manner of 
limiting the Rent, yet the Dye as in 
the Deed, may be averred to be the 
Intent of the Fine. 18 


2 And. 
from 69 
to 89. 
Crom- 
well's 

| : : Caſe. 

as abſolute as he had it; yet is not the 


At Common Law any De might be : Ind. 


raiſed by Words pe 3 ED 
For Averment of Conſiderations, ſee 
Conſideration, 11 Co, | 


Secondly, 


675. 
Dy. 229. $ 
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Secondly, By what Words Uſes may 


be raiſed. 


Vid. By A Man, in Conſideration of B.'s 


_ Us Marriage with his Son A. covenants, 
may be that after his Death, the Lands ſhall 
raiſed ſince remain- to the ſaid 4. and B. and the 


the 16. Heirs of 4. tho the Marriage takes 


Effect, yet the Uſes do not riſe by this 


Covenant; for here the Seifin of the 
Father is not appropriated to the ſeve- 
ral Uſes, but only a Remainder limit- 
ed after the Father's Death, which can- 
not be without a particular Eſtate; 
nor that without a particular Contract, 
_ no Man can contract with him- 
Si = ol | =» | 

2 Ro. Ab. The ſame Law is if a Man grants 
789. the ſaid Lands to his Son B. after his 
own Deceaſe, to have and to hold to 
SV. and the Heirs of his Body begotten, 

the Remainder to G in Tail. 
2 Ro. Ab. If a Man ſeized in Fee ſuffers a 
787. Common Recovery, in Truſt and 
Confidence that the Recoveror would 
execute it to him in Tail, Remainder in 
Fee to his Son; tho no Conſideration 
be expreſſed, or any Covenant to com- 
pel him to execute it, the Court of 
Chancery would have formerly 2 


Uſes and Truſts: 
EE him to it, and conſequently the Statute 
d) will now execute it in him. | 


If a Man ſeized of Lands in Tail, le- 9 Co. fo. 


D. 
ants, 
ſhall 
d the 
takes 

this 
f the 
ſever 
mit. 


declares no Uſes, the ie reſults to the 


the Recoveror is Tenant in Fee Simple, 
and then no T/es are declared of that 
Recovery; and where no Conſidera- 
tion appears from the Recoveror, the 
Recovery can be to no other Purpoſe 
than to dock the Entail. 


Can If the Lies of a Fine or Recovery 
ate; Wl be declared by a precedent Indenture, 
3 all Parties are eſtopped from averring 


any other Lies of ſuch Fine or Reco- 
very, becauſe that was the original In- 
tention of ſuch Fine or Recovery; but 
if the Uſe be declared by an Inden- . 
ture ſubſequent, no Parties are eſtopped 
from declaring other Uſes, but ſuch as 
are Parties to the Deed ; becauſe it does 
not appear to be the original Intention 
of ſuch a Fine; and therefore a De- 
claration of other Les may be averred, 
and no Body is eſtopped from ſuch an 
Averment, but thoſe that are Parties 
to the ſubſequent Deed. 9 Cv. 10. b. 
11 4. Caf. in Parl. 144, 145. 4 Mod. 
163. 5 C. 26. 4. Cro. Jac. 29. 
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But 


: . 8 to 11. 
vies a Fine, or ſuffers a Recovery, and Rd. Ab. 


Tenant in Tail, and he becomes ſeized Jenk. cent 
in Fee by Virtue of the Recovery, becauſe 
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62 Uſes and Truſts. 
But if the Fine varies from the pre- 
cedent Deed, then any Perſon, as well 

the Parties to ſuch Deed as Strangers, 
may aver any other Uſes ; becauſe the 
Deed not referring to the ſame Time 
is ſubſtantive, and the T/es may be 
-— 2g as if there were no Deed at 
all. 
But by 29 Car. 2. of Frauds and Per: 
juries, the reſulting U/e upon any Fine 
er Recovery could not be altered with- 
out Deed; and then it became a Doubt 
whether the reſulting Les were not 
executed, and thereby any ſubſequent 

Deed excluded : - And therefore for 

that Purpoſe the Stat of 4 Aun. c. 16. 

declares again, that a ſubſequent Deed 

may limit the Les of ſuch Fine and 

Recovery. Op: | 1 


2 Ro Ab. If a Man gives, grants and confirms 


75886, 787. his Lands to H. and his Heirs, with a 


Clauſe of Varranty, and the Deed be 
indented and enrolled, this ſhall raiſe 

an Uſe ; becauſe it does not appear to 

be the Intent of the Parties to paſs it 

by Way of Feoftment, notwithſtand- 

ing the Warranty; inaſmuch as a Cl 

fiay que Uſe can rebutt by Force of the 

Fo. 22. Warranty, tho he cannot vouch. 
B. Fal U. If a valuable Conſideration was gi- 
Fo.33-5.4. yen, the Fee paſſed without the Word 
_ Heirs; for it was Conſcience to con- 
12 85 vey 


Uſes and Truſts. 
vey the Fee, (as tis ſaid) but the Law 


is altered. | | 


A Uſe may be entailed ; for the co. Lit 
Chancery is bound up to the Mind of — 
the Donor by the Intent af the Act of = - 


Parliament; and this Uſe may be bar- 
red by the Fine or Recovery of the 
Tenant in Tail, notwithſtanding the 


Party has not the legal Eſtate, if there 


be a Conſideration. for ſuch a Convey- 
ance ; for ſuch a Perſon is out of the 
Reach of the Statute: But where 
there is no Conſideration: there is leſs 
Equity in the Caſe, and therefore leſs 
Reaſon for the Chancery to interpoſe. 
If a Man ſeized of Lands in Fee 
makes a Leaſe for Life, and then eo- 
venants on valuable Conſideration, to 
ſtand ſeized to the Uſe of Tenant in 
Tail, and then 'Tenant for Life ſuffers 
a Common Recovery voluntarily, this 
is no Forfeiture ; for tho' he has only 
an Eſtate for Life by Law, and conſe- 
quently it would, by the Rules of 
Common Law, be a Forfeiture, yet 
ſince he in Reverſion held it under fir 
ther 'Truſts for 'Tenant for Life, he is 
out of the Rule; for there is no E- 
quity that a Man ſhould. forfeit that 
to another, which the other is bound to 
preſerve and keep for him, and. —_— 

N lay 
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lay hold of at any Time for his own 
Advantage. 8 


Thirdly, How an Uſe may be raiſed 


- by Implication of Law. 


2 Ro.Ab If a Man ſeized of Lands alone, 


789. 
h Dy. 146. 


or with a Stranger, levies a Fine and 


limits no Uſe, it ſhall be (as has been 


faid) to his own Uſe by Implication of 


Law; and the ſame Law is of a Re- 


covery or Feoffment. 


If a Man ſeized of Lands in T atl, 
levies a Fine or ſuffers a Recovery, 
and declares no Uſes, the Die reſults 


to the 'Tenant in Tail, and he be- 


comes ſeized in Fee by Virtue of the 
Recovery, becauſe the Recoveror is 
'Tenant in Fee; and when no Uſes are 
declared of that Recovery, and no 
Conſideration ariſes from the Reco- 
veror, no Intent for levying that Fine, 
Oc. it ſhall be conſtrued only to dock 


the Entail. e 


If the Liſe of a Fine or Recovery be 


declared by a precedent Indenture, all 
Parties are eſtopped from averring any 


other Lier of fuch Fine or Recovery; 
but if the Uſes be declared by an In- 
denture ſubfequent, no Partics are e- 
ſtopped from averring other Uſes but 
ſuch as are Parties, &c. Vid. all = 
ani Co 7 1 2 


Uſes and Truſts. 


If a Man makes a Leaſe for Life or Ro. Ab. 
for Years, this ſhall be to the Dye of the '** 


Leſlee,or ifa Leſſee forLifeorYears grants 
over his Term, it is to the Uſe of the 
Grantee ; for (as is ſaid) the Uſe of the 
Country to declare Lands to be ſafely 


kept, has made the meer Delivery of 


Poſſeſſion no Evidence of Right, without 

a valuable Conſideration. But theſe 
leſſer Eſtates were not uſed to be deli- 
vered to be kept for the future Sup- 
port and Proviſion of the Family, and 
therefore the meer Act of delivering 
Poſſeſſion paſſed a Right, without Conſi- 


deration; fince there is no Preſumpti- 


Jon from the Uſe of the Country that 


theſe Eſtates were transferred under ſe- 


cret 'Truſts ; eſpecially ſince Rents were 


uſually reſerved, 'and they ſubject t to 


Waſte and ether Forfeitures. 


If Leflee for Life or Years grants over 2 Ro. Ab. 
his Eſtate, and limits the Dye but of Par- 7** 


cel of the Eſtate to the Grantee, the Re- 


mainder of the Eſtate ſhall be to the 
Die ef the Grantee by e of 


Law, cauſa Lua ſapra. 


Seventhiy, The ſeveral Sorts of Ales. 


Abſolute or Quntingent, 1 e 1 


bene. | 


F 1 — 2, 0 
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2. Sole or conjoint Uſes, and conjoint 


Uſes may be divided into Eftates of 


Fointenancy and 7 enancy in com. 
mon. 78 R 


| Jointenancy comes one a two-fold Di 
viſion. 


. Join Truſts: 
2. Joint Eſtater i in Uſe of oY 


F irſt, Joint Truſts are again abo: fold, 
"with or without an Intereſt. 


With an Intereſt ; as if one deviſes his 

Land to his Executors, to be ſold, or 
his Land to be ſold by his Executors; 

Co. Lit. which is all one, and 1A transfers 
236,191.6 the Eſtate; for to deviſe Lands ſignifies 
to give, grant or diſpoſe of it by Will. 
Without an Intereſt ; as if one deviſes 

that his Executors ſhall ſell the Land; 

for this does not only. transfer it ; for to 

grant that another ſhall diſpoſe of it by 

an Act of his, is not, till the Act be ac- 

ccmpliſhed, any Diſpoſition. . 

Co. Lit. And in the former Cafe the Intereſt 
181. . ſurvives, and the Truſt with it. 
Py. 186.4. If an Eſtate be granted to 4. and B. 


v. 2g. for their Lives, to the Lie of & for Life, 


18 if J. and B. die, the Eſtate of C is deter- 


mined. 
But 


2joint 


res of 
Con. 


d Dr 


fold, 


es his 
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But if an Eſtate be granted to the Dy. 186.4. 
Husband and Wife, habend' to the Huſ- —_ 9 
band and Wife, to the Uſe of them and 244,3. 
the Heirs of their Bodies, this is an E- 
ſtate in Tail, veſted in the Husband and 
Wife; but chis.i is not a Grant of an Uſe 
divided from the Eſtate, but a Grant of 


me Eſtate and the De to the ſame Per- 


ſon; ſo that either the Word, iz. to the 
Uſe muſt be ſet afide, or that whole 
Sentence, vis. to the Uſe of them and 
the Heirs of their Bodies, becauſe the 
Parties have appointed no Poſſeſſion out 
of which the Uſe of an F Tail 
may ariſe. 
If there be a joint Truſt, oo one re- Co. Lit. 
fuſes, Gc. to act according to the Truſt, 173. 4. 


the other can act only as to his Intereſt, Set 


As if a Man deviſes Lands to Execu- 338. 4. 8. 


tors, to be ſold, and one of thoſe Join- '* 
tenants refuſes, Ge. the other could on- 
ly ſell his Moiety at Common Law; but 
now in this he may ſell the whole, per 
21 H. 8. c. 4. tho the other refuſes or 


dies. 


Secondly, Foint Trufts without an 
Intereſt. 


At 8 Law theſe Joint t Truſts cata Lit. 
are taken as Authorities, aul don't ſur- 11 
vive, for the Common Law judges of a 
1 Man's 


_ Uſes and Truſts. 
Man's Deſigns from his Words only; and 
therefore if a Man deviſes that J. J 
and J. V. ſhall fell his Land, and one 
of them dies; ſince he has authorized and 
put both of them into his Face, one 
only can't repreſent him. 
But if a Man deviſes his Land to 4 
for Life, and that, after the Death of 4, 
his Executors, or that his Sons-m-Lay 
Co. Lit. ſhall ſell it, and makes four Executor, 
1 And. or has five Sons- in- Law, and one of then 
143. dies, the Survivors may ſell it; for th: 
Authority remains with the Plural Num 
ber of them, by the plain Words of th: 
Deviſe; for he has made thoſe Perſon 
that come under the Denomination, a 
to that AR, his lawful Repreſentatives; 
88 and finee that Land was to be fold after hi 
- Death, tis highly probable that as one 
of the four might late during bis Life, 
he could not abſolutely intend the Sal 
mould be by them all. 
And. Hut if in this Caſe all ali: but one, ht 
12% ang has not an Aurherity to ſell at Common 
Loghing. Law, cauſa qua ſupra. 
Go Lit. But the Court of Chancery, that cor 
12123 ſiders the Nature of the Truſt, will im. 
- power him to do it, and compel the 
Heir to join with him, as if it be for the 
Payment of Dobts or Legacies, or to be 
divided among Nephews or Relations; 
_ tis * fach an honeſt and 


ed. 
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reaſonable Deſign ſhould be ſupported, 


tho' it can't Effect by the Rules in conſtru- 
ing thoſe Words that neceſſarily govern 


at Common Law. 


The Executors in the Caſe may fell % 2. 
without. Deed, for they are but Repr- 
ſentatives of the 'Teſtator, and the Ven- 
dee is in by the Will. F #7 wo 
If it be deviſed that Executors ſhould 
ſell, and one refuſed, at Common Law, 
the other could not fell any Part of it, 
cauſa qua ſupra; but now he may fell 
the whole, becaufe it is within the Equi- 
ty of the Stat. of H. 8. . 
The Executors may ſell any Part of Co. Lir. 
it as they find Purchaſers; for if they “ 
have Authority over the whole they 
have it over every Part ; for a Man can't 
make void his own Act by doing leſs 
than his Authority, when he does an Ad 
that he is authorized to do, „ 
If one Executor refuſes to ſell or ad- Co. Lit. 
miniſter, the other can't ſell the Land 1 And.z) 
to him; for ſince they are authorized to 
ſell, they muſt of Neceſſity be excluded 
fram buying, ſo that no Power was by 
the Will given to ſell to any of them, 
— to all other Perſons excluſive of 
then, 71 For th 
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Secondly, Joint Bfrates in a Uſe or 
8 If a Man enfeoffs or levies a Fine to 
13 Co.55, A. in Fee, to-the Uſe of himſelf, and 


bb, B. and their Heirs, they are at Com-. ſuc 
Utt. 112. . : . 
1Ro. Abr. Mon Law Jointenants of the Die; the Ml the 


791 Eſtate in a Lie veſts according to the 
Caſs. Intent of the Parties, which was to place 
| the entire Uſe in them, and the Poſleſ- 
fion only in 4. and ſince the Statute 
executes the Poſſeſſion in the ſame Man- 
ner as the Die was, they were not Te: 
nants in Common, as one in by the 
Common Law, and the other by the Sta- 
tute, but Jointenants by the Words of 

the Statute. 841 
If a Man makes a Leaſe for Life, Re- 1 
mainder in Fee to the Right Heirs of MW of 
. 8. and FJ. N. alive, the Heirs ' are and 


Tenants. in Common, for when J. S are 
dies, his Heirs have either a ſole Proper : Cor 
ty of the Fee, or he has it with others; MW ced: 
he can't have it with others, becauſe the 
there is none in Being to take it with Act 

him; and if he had a ſole Property of Act 
the Fee, it can't alter without ſome Act Join 
of his own ; but he can't have a ſole Pro- It 

perty in the whole Remainder, for that WW and 
were expreſsly contrary to the Convey- no « 
ance; he muſt therefore have a ſole Pro- peſe 


perty 


Uſes and Truſts. 7 
perty of the Fec in a Moiety; which is | 
a Tenancy in Common. 10 Þ 8 
But in Caſe of a Uſe Perſons may be 7 — = 
Jointenants that don't take at the ſame 13 Co. 56. 
Time; as if a Man enfeoffs ſuch a one Dy: 340. 
to the Uſe of himſelf for Life, and of: ©*'*" 
ſuch a Wife as he ſhall afterwards take, 
they are Jointenants ; for here the Huf- 
band has no Property in the Land, nei- 
ther Jus in re, nor ad rem, but the Feof- 
fee has the whole. Property at firſt to the 
Husband only, and upon the Contingen- 
cy of Marriage to them both entirely; 
and this is the only Rule of Equity to 
ſupport the Truſt in the ſame Manner 
the Parties have limited it, and now it 
is executed by the Statute in the ſame 
Form as it was governed in Equity, 

f a Diſſeiſis be made to the Die cn Li. 
of two, and one agrees at one Time, arora 
and another at another Time, yet they Co. Lit. 
are Jointenants; for every ſubſe uent T. nan 
Conſent is equal to a Counted pre- 223. 
cedent; and if both had commanded 
the Diſſeizin, the firſt Act had been the 
Act of both; and therefore from that 
Act done, they are now eſteemed as | 
Joint Difeiſors. OBI: ns 

If a Man infeoffs 4. to the Uſe of 4. — 
and B. they are Jointenants, tho B. gave 
no Conſideration, becauſe the Uſe is diſ- 
poſed of expreſly to him. | 

” F 4 If 
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Cha. Rep. If Father and Son join in the Pur-- c 
— chaſe of Lands, on a valuable Conſide- Re 
vera tation, and the Father afterwards devi- Tr 
Seroope. ſes thoſe Lands, the Court of Chancery the 

will not ſuppoſe the Concurrence of the Ml tha 
Son was only in Truſt for the Father; I yer 
but that he was made Jointenant for his 1 
own. Advantage; and this was the anti- of. 
cnt Way, of Purchaſe to avoid Wardlhips, the 


„ egy urn. 454-2. 


j 
2 
| 
1 
' 


ſion 

Eighthly, The Jnconveniencies of ſo « 
Ges. 7 R, 

the 


Tho theſe Uſes had a very 0 able ſelf 
Beginning; yet like all new Models and | and 
eneral Schemes of ordering Property, lien 

it introduced a great many unforeſeen In- ſtill 
conveniencies, and ſubverted in many In- ting 
ſtances the Inſtitution and dae of the i by 
Common Law. bur 

Firſt, Eſtates paſſod by Way os, Uſe, 8 

from one to another, by bare Words on- the 

ly, without any ſolenin Ceremony or fol. 

Star. 27, permanent Record of the Tranſaction; 7 
in bg whereby a third Perſon that had Right MW Per 
4 * knew nat againſt whom 5 bring] his Ac: 1 
Th tion, 11 7 - pu W h Mo 
Secondly, Uſes paſſing il, the | 
. Heifs Weiß Ae b) the inadver- dee 
tent Words WE dying beten 1 F 


Wah oy 


Uſes and Truſts. 73 
Thirdly, Lords loſt their Wardſhips, Ibid. - 

Reliefs, Marriages and Eſcheats; the 

Truſtees letting Cxſtuy que Uſe continue 

the Poſſeſſion; whereby the real Tenants 

that Far the Lands could not be diſco- 
Fourthly; The King loſt the Eſtates Ibid, 

of Aliens and Criminals; for they made 

their Friends Truſtees, who kept Poſſe 

ſion, and ſecretly gave them the Profits 

ſo as the T/e was undiſcovered, 
Fifthly, Purchaſers were unſecure ; for ibid, 

the Alienation of Ceftuy que Uſe in Poſ- 

ſeſſion was at Common Law a Diſſeiſin, 

and 1 R. 3. c. 1. gave him Power to a- 

lien what he had; yet the Feoffees may 

ſtill enter to reveſt a Remainder or con- 

tingent Uſe, which were neyer publiſhed 

by any Record or Livery, whereby the 

Purchaſer could know of then. 
Sixthly, The Uſe was not ſubject to bid. 

1 Payment of Debts, cauſa qua ſupra, 

Eighthly, Many loſt their Rights by Ibid. 

Perjury, in Averment of ſecret Uſes. * 

Ninthly, Uſes might be allowed in Ibid. 


Mortmain. 

See The Ateration of Property ly the 
Stat. 27 H. 8. cap. 10. 

The Deſign of this Law was utterly Vaugh. 

te aboliſh and deſtroy that 8 .— 


74 UAles and Truſts. 
Way of Conveyance; and the Means 
they took to do it was to make the 
Poſſeſſion fall in with the Le in the ſame 
Manner as the L/ e was limited; and 
where they were all Freeholds, it was 
thought they would be then ſubject to 

the Rules of Common Law; but the 
Method has not anſwered the Legiſla- 

ture's Intent; for it has introduced ſeve- 

ral Sorts of Conveyances quite oppoſite 

to the Rules of Common Law : For 
now wherever a Le is raiſed, the Statute 
gives Ceſtuy que Uſe the Poſſeſſion; fo 

that tis only neceſſary to form a Uſe, 

and the Poſſeſſion paſſes, without any 
Livery or Record at all, and the Re- 

Oo. Lit. verſions, without the Attornment of par- 
39 ticular Tenants; and how the other 
Purpoſes of the Statute be evaded will 
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after appear, 


* 


1. 


| 1 Here is to be conſidered; N 

$i Firſt, The ſeveral Sorts of Uſes executed 
4 by the former Clauſe of the Statute, and 
170 their ſeveral Incidents, 7, 
1 Secondly, The Execution of Fainture: MI go! 
by the latter Clauſes of the Statute. not 
Thirdly, The Caſes out of the Statute. wn 
| os ro 
Firſt, Of the ſeveral Kinds of Uſes; and to 
: they are two-fold; 912. in 
1. Uſes jo Bile: ·» -r eſſe 
2. Uſes in Poſſibilitxy. No 


Firſt, 


VHeans 
e the 
ſame 
3 and 
t was 
ct to 
t the 


giſla- | 


ſeve- 


polite 
For 
atute 
n; ſo 
Uſe, 
© any 
— 
ar- 
Ss 
will 


cuted 
and 
raue 
te. 

it F. 


and 


17 
Firſt, 


Uſes and Truſts. 


Firſt, Uſes i Eſſe; and they are rai: 
ſed by Tranſmutation of Poſſe fjon,or. 


: evithout 1. | 


Firft, Of Uſes raiſed by Tranſmutation 
of Poſſeſſion; as upon a Fine, Feoff= 
ment, or Recovery, © 


1. Is what Manner they are rai- 
ſed. V. Poſtea. | 


2. In what Manner they are exe- 


cuted ſince the Statute. V. Poſtea, 
3. — what Manner they are plead- 


Firft, In what Manner they are raiſed 
© fince the Statute, GG. 


1. By what Rules of Law Uſes are go- 
PEE DET HE d. | | 


A Feoffment is made to the Uſe of Cre. El. 


J. &. and his Heirs Males lawfully be- Dy.169. 


gotten, with Remainder over; this does 1 Co. 8). 


not paſs an Eſtate Tail, but a Fee Simple, 
ſince the Statute ; for ſince the Statute has 
brought the Les into Poſſeſſion, they ought 


to be 2 by the Rules of Eſtates 


in Poſſeſſion, as to the Words that are 
eſſential to the creating ſuch Les. 


Now, if there be no Words eſſential Fa 


Co. Lit. 10 


„ the Creating of an Eſtate; there is no 
as fuch Eſtate at Common Law, and the "4 
i Statute has not abrogated the Common 4 
i Law ſo far as to allow an Eſtate. in U 
Wo Being, without Words neceſſary to cre- 
{ ate it ; and here no body is limited 
#1 from whence the Heirs of the Tail 1 
Nil may proceed. Alſo no Fee Simple 7 
1 can be created in Les, without the ; 
1 Word Heirs, ſince the Statute, for the 4 
We: wme Reaſon, Ec oÞ7 I t 
1 * 1 Man makes a Feoffment to the A 
i j Sed g. per Tſe of himſelf for Years, the Remain- 

. > lei der to B. in Tail, Remainder to his own 

1 der o Right Heirs, and after B. dies without 


make this Iſſue, living the Feoffor, the Remainder 


. to the Right Heirs, is void, becauſe it 
gent, the being contingent, there is no Eſtate of 
Limitati' Freehold to ſupport it; for here is no 
on oug ht 


tbe Uſe of having a perpotual Tenant to the 
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by = of ge. Precipe was an Inconvenience the Sta- 2 

123 mainder to cute expreſly deſigned to redreſs, and 

tal — Taih conſequently to this Rule the Statute has 

140 4 „ ſubmitted all Uſes, d ti 
79 zbe right Tf a Man makes a Feoffment in Fee n 
vi G for ths to the ie of A. for Life, the Remainder c 
40 Caſe,as re- to his firſt Son in Tail, the Remainder to ti 
iN portedin B. in Fee; if A. dies, his Wife being WW © 
NN talen bere, privement Enfient, and a Son is after- te 
{| des not wards born, he ſhall take nothing; for 2 


574 ben if the Remainder does not veſt the De- 


be a con- 38 
 zingent Remainder, &c. | termination 
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Uſes and Truſts. 


termination of the particular Eſtate, 
it ſhall never veſt; for, as is ſaid before, 


the Statute- does not change the Na- 
ture and Being of Eſtates batt were 
ſettled at Common Law, and a; Re- 
mainder ex/0i Terarini ſuppoſes a par- 


ticular Eſtate, of which it doth remain. 


If a Man makes a Feoffment in Fee 


to the Eis . dis Sal fn L. 8 


afterwards to the LU /e of every Perſon 
that all be his Heirs, for Life only, 


tis not good to the Heir; for it is a- 
gainſt the Rules of Common Law, that 
a perpetual Freehold for Life only 
ſhould deſcend, becauſe it creates a 1 Co. 10 
Perpetuity; but it ſeems in this Caſe,“ 
as if the Chancery (ſince there is ſup- 


poſed a good Conſideration) would have 
executed a Fee in A. es. to the 


Intent of the Parties. * 


2. What Rules f . PR ifite de by 
the Statute. 


If a Man makes a 1 . 


to the D/e of 4. in Fee; but upon Pay- 


ment of 100 J. or any other Contingen- 


7 1 2 . 
* 7 * 


cy to the Le of B. in Fee, if the Con- 


tingency happens, the Fee ſhall be 
executed in 


B. for though, according 


to the Rules of Common Law, a Fee 5 


can't be limited on a Fee, becauſe a 


Fee Simple is the edge & Bliats that 


Can 


Uſes and Truſts. 

can be limited; and therefore will not 
bear a Remainder over, by Way of 
Limitation; and this can't be conſtrued 
& conditional Eſtate ; becauſe, to avoid 
Maintenance, the Common Law al- 
los no Stranger to take Advantage of 
a Condition: But the Neceſſities of 
Commeree and Family Settlements in- 
duced the Chaneery to paſs by this 
Rule, and the Statute has executed the 
| Poſſeſſion in the ſame Manner and Form 
as the Party had the Ze. Now ſince he 
had but a conditional Fee in the Uſe 
before the Statute, he can't have an ab- 
ſolute and unconditional Eſtate, ſince 
the Statute ; for that is to ſet up an E- 
fate directly contrary to the expreſs 
Words of the Statute, 
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| Secon d Y In what Manner Uſes « are er- 
ecuted by the Statute. An te. 


If thers be a Tenant in Tail, the Re: 
mainder in Fee, and Tenant in Tail 
makes a Feoffment in Fee, and dies, 
the Iſſue ſhall not be remitted, 8 ﬀ 

Daviſon's Where a Feme is Tenant toLife, Re- 
. mainder to the Heirs of the Husband, 
222 and the Husband makes a Feoffment in 
zin 349 Fee, to the Uſe of himſelf and his Wife, 
for their Lives, the Remainder to their 
own Right Heirs, the Husband dies, the 


Wife is not remitted. The 


Ju * T's * 
—. — 3 — — 
— > © — 
— . nn tu i the 
rt *. Nee 
* , ; = 3 


Ates and Truſts, 


| not The Reaſon is, becauſe no Man cat 
y of be remitted contrary to his own Ac, 
rued and a Statute is interpreted to be the 
void Act of every one, andtherefore the Feme 
al- Covert and Heir, that are in by the Sta- 
e of tate, can't be remitted, A | 
s of If a Man fuffers a Recovery on the Ro. Ab. 
s in- Morrow of all Souls, and an Indenture is Iten 
this dated the Firſt of November wherein anwent⸗ 
1 the he expreſſed, that all Recoveries here- wort 
orm after to be ſuffered between the Parties 
e he ſhall be to the Uſes contained in this 

Die Indenture, the Uſes limited in this In- 

ab- denture ſhall not be executed on the Re- 

ſince covery ſuffered before; for tho the Term 

1 E- be as of one Day, and Judgment as of 

preſs the laſt Day of the Term, the Reco- 

oxy veries being taken as common Aſſuran- 

ces and Dies, according to the Parties 

> Ot Intent, the Word hereafter excludes the 

Uſes from being executed on the Re- 

Re- WI If a Man poſſeſſed of a Term afligns Pop. 16. 
Tail it over, or grants it to a Uſe, this is not 
dies, ¶ executed by the Statute, becauſe the 

by Words of the Statute are, whoſoever 

Re- is ſeized to a Die, the Uſe ſhall be ex- 

and, ecuted, Gr. But there is Seiſin only of 

it in an Eſtate of Freehold, and the' Incon- 

Vife, veniencies, that this Statute deſigns to 

heir redreſs, lay in Freeholds only, 


The 


But 


$0 Uſes and Truſts. 
N But a Man may limit the Dſes of a 
36, 35: Freehold for —— and the Uſe Wall be 
e.ukecuted by the Statute. | 
To the Execution. of a op four | 
Things are neceſſary.” 51. 


= * ought 10 fe 4 ;/Peaſds belted. 
oo” que iUſe in Rerum Natura. 
. AU eit Eſſe in Poſſe fſion,, Rever- 

ſiom or Remainder. 
„„ 4 That the Eftate of the Froffee 
may veſt in Ceſtuy que Uſe, and 
Here only the firſt God fourth Thing 
1 to be confidered; for the ſecond 
amd third Co rr fall ww 

8 Contingent Ules 


5. There ought to = a person 

Shinn) for the Words of the Statute are; 

if any [Perſon ſtand or be ſeized, and 

if * the Feoffees be.difleiſed, and "then 

the Statute were made, the Feoffees 

have only a Right of Pofloſſion, andthat 

be executed; for the Words of the Sta. 

tute are, that the Eſtate, Right and 

100 126. Poſſeſſion ſhall be in Ceftuy | que Lie 

yet this muſt be referred to 2 pre- 

ceding Words, and that is in en 
here the Fr ſeized, 
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Ates and Trusts. 37 


of a 3 4 1 
u be BI Thirdly, Iz what Manner they are 
„ Pr N pleadable. | | 

four 3 

7 If a Man makes a Feoffment in Fee Owen 86. 
Ito 4. to the Uſe of B. B. may plead _ 
eized, ll this Feoffment, and ſhew that J. S. diſ- Orc 


ſeized him, without laying any actual — | 


Leoer- Entry, for the Statute executes the Poſ- 

5 ſeſſion in him; he may alſo plead it 

-offees without ſhewing any Agreement there- 

, and to, becauſe the Freehold is in him, un- 

[ bing | leſs he diſagree, and then it muſt be owen 8). 
ſecond WM ſhewn on the other Side, for thereby 


the Freehold is immediately out of 
him. 3 

But in Treſpaſs he muſt ſhew- an ac- 
tual Entry; for this Action is grounded 


te are; Non the Diſturbance of his Poſſeſſion, or 

d, and the Violation of his Right by taking the 

1 then actual Profits, which no Man could 

coffees {hinder him from, or diſturb him in, till 

1d that Nhe ſhews he was in Poſſeſſion. 

e Sta- In Pleading the Party ſhew d that 4. Bro. Faf- 

it and was ſeiſed to the U/e of B. and lay wg 7 

Le ¶ Diſſeizin, without ſhewing how he C. 8. 10.' 

he pre. came to be ſeized, and it was held good; yr * 
Ceſtuy gue Uſe can't juſtify the taking 338. 1. 13. 


of Beaſts Damage - feaſant before the 
tatute, becauſe he had no Eſtate at 
Common Law; but he may ſince the 

G&G If 


3 Uſes and Trufts, 
Bro. f. Tf a Man pleads that he bought the 
wig C's. Land for 20 J. without ſhewing the Mo- 
15.4 ney paid, or a Day alledged for the Pay- 
ment of it, this. is good; for Buying 
_ implies Payment of the Money; and if 
there was none paid, the Plaintiff may 


reply, he did not buy, Go. 


Secondly, Of Uſes that paſs without 
Tranſiuutation of Poſſeſſion, and they 
are two-fold according to the two- 
fold Conſideration before-mentioned. 


FE 


Firſt, Raiſed by Way of Bargain and 


Sale, on the Conſideration of Moneg. 
Secondly, By Way of Covenant to fland 
ſeized, on the Conſideration of Blood, * 
Firſt, By Bargain and Sale. Bargain = 
and Sale is a Contract in Conſidera- 15 
tion of Money, paſſing an Eſtate in 1010 
Lands by Deed indented and inrolled Ml 4e 
if a Freehold of Inheritance; if other- Ml * 5 
_ _ wiſe, by Word only; and here it is to a 
be conſidered, 8 * 
e 2 can 
1. The ſeveral Parts of the Defini- * - 
tion. 8 ; | ; | 5 
1 ü 9 8 his ] 
2. The Effect of this Conveyance. 
3. The Expoſition of i ae 
4 . Pleading of Bargains and = 
ales, 353 5 


Firf, than 


argain 
idera- 
ate in 
-olled, 
other- 
t is to 


Jefini- 
ce. 
8 and 


Firf, 


Utes and Truſts. 35 


Firft, The ſeveral Parts of this Defini- 
tion, and they are five. 
1. Maho may Bargain and Sell. 
2. To Whom, and both theſe are in- 
plyed in its being a Contratt. . 
3. The Conſideration, of which is al- 
may mk MES. 7. 
4. What may be Bargained and Sold. 
5. In what Manner a Bargain and 
Sale may be made. „ 


Firſt, Vo may Bargain aud Sell. 


The King and all other Perſons that 44 Elz. 
cant be ſeized to a Die, can't Bargain pov aug 
and Sell; for when a Man had fold his fin. = 
Land for Money, without giving Li- Lung. 
very, the Uſe paſſed in Equity, as it is 
ſaid; and this is executed and becomes 
a Bargain and Sale by the Statute, and 
antecedent to any ſuch Execution; 
here muſt be a Uſe well raiſed, which 
can't be without a Perſon capable of be- 
c in 

If Tenant in Tail bargains, and ſells 10Co.'g6. 
his Land in Fee, this paſſes an Eſtate 28404 
determinable upon the Life of Tenant in 260, 261. 
Tail; for at Common Law, the Le could 
not be granted of any greater Eſtate 
than the Party had in him. Now Te- 

8 8 nant 


—_ . 
F 


W { * 


x 


7 
: 


- Vern. | to have all the ot | 
„ a Bargain and Sale; but this ſhall ope- 


78. tho the Money be given by the Gover- 


Uſes and Truſts. 
nant in Tail had an Inheritance in him; 
but he could diſpoſe of it only du- 
ring his own Life; and therefore when 
he ſells the Uſe in Fee, Ceſtuy que Uſe 
has a Kind of Inheritance, yet deter- 
mining within the Compaſs of a Life; 
and the Statute executes it in the ſame 
Manner as he has the T/e, and conſe- 
quently-he will have ſome Properties of 
a Tenant in Fee, and ſome of a Te- 
1C.14,15. 22a7t for Life only; byt if Tenant for 
Life bargains and ſells in Fee, this paſ- 
ſes only an Eſtate for Life, for he could 
not paſs the Uſe of an Eſtate for Life 
to the Bargainee, and the Statute ex- 
ecutes the Poſſeſſion as the Party has 
the Uſe . , 


Secondly, 7. o whom a Bargain and Sale 


84 


may be made. 


1 Co. 4 A Man may Bargain and Seil to his 
11 C024: Son, but yet the Conſideration of Me 
394. ney ought to be expreſſed, and it ought 

- Circumſtances of 


rate as a Covenant to ſtand Seized, if 

there be none but the Confideration of 

natural Love and Affection exprefled. 
10C0. 2, A Man may Bargain and Sell to a 


5+ 50 q 2 | | . 
Ko Abr Corporation; for they may take a Uſe 


nors 


| Uſes and Truſts, #5 

| nors in the natural One, and a Bar- 
gain and Sale in Truſt to them is good, 

tho' the Truſt be void when limited to 

other Perſons, cauſa qua ſupra. | 


Thirdly, Of the Conſideration, of which 
ſufficient hath been ſaid before. 


Fourthly, What may be bargained and 
r 


A Man poſſeſſed of a Term can't bar- Pop. 76. 
gain and ſell it fo as to be executed 
by the Statute, cauſa qua 4 Anten. 
But a Man ſeized of a Freehold may 2In#t61r. 
bargain. and ſell it for Years, cſs — 
qua ſupra, ibid. And this ſhall be exe- 6,99, 
| ove- cuted by the Statute of Ties, but it — &p 
; i need not be enrolled by the Statute of 
x Enrollment. Es 


7h | Before the Statute, a Rent newly 
| 5 created might be bargained and ſold; 


becauſe when the Money as an Equi- 
valent was given, and Ceremonies or _ 
non Words of Law were wanting, the Chan- Roll 8;. 


Uſes and Truſts. 


7 ſupplied them ; therefore this was 
ood to paſs the Eſtate without any 
ords of Granting, 

1 Co. 126. But ſince the Statute, a Rent newl 
And. 32) created, can't be bargained and fold 
becauſe there ought to be a Freehold in 
ſome other Perſon to be cxecuted in 
Ckſtuy que Uſe ; but there can be no 
Seizin of this Rent in the Bargainor, be- 
cauſe no Man can be ſeized of a Rent 
in his own Land ; and conſequently 
there can be no Eſtate to be executed in 

£ the Bargainee. 
Kell. 84. If a Man ſells 20 J. Worth of his 
ay oy 12 Land, Parcel of a Manor, this i is yoid, 
for that tis neither certain in it ſelf 
nor reducible to a Certainty ; for no 
Man is made a Judge of the Value ; 
otherwiſe it ſeems, if he had granted 
the 20 Acres Parcel of this Manor, for 
an Acre is a Thing certain, and the 
Sitpation may be reduced to a Certgin- 

his Election. 
_ „ if a Son bargains and ſells the Inhe- 
2 * ritance of his Father, this is void; he- 
9 cauſe he hath no Right to transfer, and 

the ſame Law is of a Releaſe, 

But if the Son makes a Feoffment of 
the Inheritance of his Father, this paſ: 
ſes an Eſtate during the Son's Life; for 

Co. Lit. it is a Diſſeigin to the Father; and the 
4 . Son after the Father's Death, * 
vol 
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Uſes and Truſts, 87 
void it; for no Man can alledge an In- 
jury in any voluntary Act of his own, ' 
But if the Son re/eaſes, with Warranty, Ibid. 
he and his Heirs. are for ever hereafter 5 
barred of the Reb utter. 

If there be two Jointenants, and 
one of them bargains and ſells all his 
Eſtate, and before Inrollment the o- 
ther dies, the Bargarinee hath only a 
Moicty, and the Bargainor is in of a 
Moiety ſurviving, 3 
If Husband, ſeized of Lands, in Right 2 Bulſ. 5. 
of his Wife, or Tenant in Tail bar- 3 
gains and ſells Trees in the Lands, and Pille 
dies before Severance, the Bargainee #2 Hes, * 
hath nothing; for they are not Chat; Moor 41. 
tles; and as ſuch, not diſpoſable till Se- 


veranee, 


Fifthly, In what Manner it may be Bar- a Iaſt. 675. 
gained and Sold; and here is, iſt, Io 
be conſidered, by what Words it may 
be Bargained and Sold. 2dly, Of the 
Inrollment. | | | 


Firſt, By what Words it may be Bargain- zInſt.675; 
ed and Sold. 8 


At Common Law, Lands might be ot em 
it was the Conſideration that in Equity Poph. 48, 
raiſed the Uſe ; but ſince the Statute of 49 5. 

: "If I ” —* 2Inft.672. 
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838 Uſes and Truſts. 
the 32 of H. 8. cap. 16. Lands can't. paſs 
without an denture. 


Dy. 169. | Tis not neceſſary to a Uſe that the 


Words Bargain. and Sell are there, but 
any Words equivalent are ſufficient to 
make a Covenant to ſtand ſeized ; for va- 
luable Conſideration will raiſea Uſe; fo 
will the Word Give, Grant, and Confirm. 


cro. Jae. The Words Bargain and Sell will 


Moor 3a. not paſs a Reverſion until Attornment, 
ICro, El. unleſs it be enrolled; but the Word 4 


166. lien will; nor will the Words Give and 


Grazt, without a valuable Conſideration 
or Attornement, paſs a Rent, tho the 
Deed be inrolled, 

Ti is already ſhewnthatifa Man makes 
a Charter of Fegffment upon valuable 

Conſideration, with a Letter of Attor- 


b mꝛsey to deliver Sei zin, the Party may 


chuſe either to receive Lioery, or to 
have the Deed inrolled, and ſo take it by 
Bargain and Sale. 


:Co.35, A Man demiſes, Bargains and Sells 


. a Manor, Part in Demeſne, and Part in 
Caſe. . Tenants Hands, for 17 Years, the Party 
may chuſe either to take it by Way of 
Leaſe at Common Law ; and then the 
Tenants muſt attorn; or by Way of 
Bargain and Sale without Attornment; 

and this agrees with the Policy of the 
Common Law, to take every Man's 
Grant, ſo to paſs an Intereſt, as ſhall 3 

| | Molt 


Uſes and Truſts. 25 


t paſs Ml moſt advantageous for the Grantee: 
= And ſince in this Caſe the Words allow 
at the Wl a double Way of taking it, the Grantee * Leonard 
re, but MW ſhall be at Liberty to judge whichis moſt =1 B. R. 
ent to IM beneficial : So at Common Law, if A. Co. Lit. 
or va- Wl makes a Leaſe for Years to B. and after- 4%: 
Je ; fo Ml wards makes a Charter of Feoffiwent to B. 
firm, who is in Poſſeſſion, by the Words Deds 
will Ml Gconceſſi withaLetterof Attorney, to de- 
ment, liver Seizin, before Livery he may make 
xd 4- I Uſe of the Deed as a Confirmation, and 
e and Il afterwards as a Feoffment; and a Grant 
ration to Tenant at Will, may enure as a 
o' the Confirmation, ſince no Livery is neceſ- Dy. 269. 
7 ſary to one in Poſſeſſion. „ 
makes Where Tenant for Years makes a Char- 
luable ter of Fegſfment upon a valuable Conſide- 
Attor- tion, by the Words Dedi & Conce ſſi, with 
7 may a Letter of Attorney, to deliver Seizin, 
or to Ml which is done accordingly; this is a For- 
it by feiture, for this ſhall not be taken as a 
Is Bargain and Sale, whereby the Term Dy. 262. 
Sells only is paſſed, which the Leſſee might 
art in Ml lawfully paſs ; but here Livery of Seizin 
Party is authorized by him, which ever paſ- 
ay of ſes a Freehold, and is a Diſſeizin to the 
n the Reverſioner, and conſequently a For- 
ay of Wl feiture of his Term. 
ment; J. by Indenture, in Conſideration of na- 
F the Wl tural Affection, grants to B. a Rent in 
Man's Ale, habend to B. for Life, the Remain- 
all be der to C. in Tail, the Remainder to the 
moſt Right 


Jackſon's at Common Law by Artornment after 


Cafe. 
| Paſch. 
1657. 
Co. Lit. 


49. 


| Sale was invented; which by cap. 16. was 


this ſhould riſe by Way of Uſe without 


Uſes and Truſts. 
Right Heirs of 4. after 4.'s Death, and 


there is an Attornment, and it is found 
C. was Couſin to A. and adjudged that 


Attornment ; for there can be no Eſtate 


the Death of the Grantor ; for to every 
Contract a Grantor and Grantee i is neceſ · 
ſary; and if any of theſe are wanting 
when the Contract begins to take Ef- 
fect, tis wholly void and inſignificant. 
Secondly, Of the Enrollment, it has 
been ae ſhewn, that the Statute of 
the 27 H. 8. cap. 10. by executing all Uſes 
raiſed, introduced a ſecret Way of Con- 
veyance, contrary to the Policy of the 
Common Law ; and to remedy this, the 
Enrollment of the Deeds of Bargain and 


to be within ſix Months after the Date, 


And here three 'T hings are to be con- 
ſidered, 3 


1. The Relation between the Enroll 
ment and the Deed. 

2. hat Eſtates are to be enrolled, 
3. When they are to be enrolled. 


Firſt, 'The Relation between the Zn 
rollment and the Deed. 


At Common Law, the Uſe paſſed from 
the —_ or Date of the Deed ; b 
the 


ch, and 


the Stat. K the 25.00 H8. * ; the ws 
fonn tion paſled, as the Party had the Uſe, 
2 Ach then was from the Delivery of the 
ithout ¶ Deed; but 'twas thought convenient to 
Eſtate add further Circumſtances to theſe Con- 
after tracts; and therefore cap. 16. provided, 
every 7 hat the Poſſeſſion ſhould not ſtand or 
necef. alter From one to another; or any Uſe be 
anting Ml ade, I Reaſon of any Bargain and 
e Ef. dale, wleſs it be by Deed indented and 
ant, Ml enrolled within fix Months. So that the 
it has Bargain and Sale is void and ineffectual 
ute of to any Purpoſes; unleſs it hath the 
11 76: . Qualigcations re uired by the Statute: Dy. 218. 
Cen. But if it hath theſe Qualifications, it ob: _ 
of \the hath the ſame Effect it had before at 4 Co 
ic. the BY £19107 Law; (to wit,) to raiſe the fol. 57. 
inand Leer from the Delivery; for the Words 
6. was of the Srarue are only to add ſome 
Date. Things, and not to aboliſh or ſet aſide 
e con- the Force it had formerly; and if the 
ie paſſes from the Date of the Deed, 
the Poſſeſſion muſt paſs in the ſame 
Znroll- Manner by the 27 H. 8. c. 10. for this 
— _ [WO Statute of Enrollment doth not deſtroy 
led. the Operation of the Statute of Des, 
. if the Conveyance be made effectual 
J by all Circumſtances required by this 
e Eu. Statute ; and then the Statute of Uſes 
muſt have its Effect, according to its own 
1 from Words, and paſs the Poſſeſſion imme- 


the 


Ates and Trufts, 


From 


92 Ales and Truſts. 
From hence it follows, that the Bar. 

gainee hath not the Freehold till En- 2 

rollment; for till then, there is no Con- tn. 

tract effectual to alter the Property. be 

zul. If a Man bargains and ſells his Manor, 0 


Jac 55 to which there is an Advowſor ap pen. D. 
Sulinsdy dant, the Bargainee can make no Title 

ſey'sCaſe, to 3 before Enrollment. | * 

Mackrels A Releaſe to the Bargainor before D 

. & Enrollment, is good; and it enures to ui 

56. a. the Bargainee, becauſe the Releaſot * 

can't claim the Right that he hath paſ-WW 

| fed out of himſelf by his own Releaſe, 50 

. — If there be two FJointenants, and one Hane 

322. 4. S. Of them makes a Bargain and Sale of his Hor. 


9. 6 E. 6. own Eſtate in Fee, and then the other 
Cro. Jac. dies, the other Moiety ſhall fur vive to 
Es. Lit. the Bargainor ; for ſince the Freehold 
386. is in the Bargainor, the Fointure Cot: 
= 8 tinues. 3 _ 
1 Rep. If a Man bargains and ſells his Land, 
Hints and then ſuffers a Recovery, levies 4 
Caſe. . | | | | 
Moor Fine, or makes a Peoffiment to the Bar- 
681, 337. gainee, and then the Deed is Enrolled; 
* the Land paſſes by the Recovery, Fin 
Leon. 4. or Feoffment ; for fince the Freehold 
Hob , and Le is in the Bargainor till En- 
or. * rollment, it muſt paſs by the Recove- 
ry, Oc. And when it has paſſed by the 
Recovery, the Uſe can't riſe, nor the 
Poſſeſſion be executed from the Date 


of the Deed, 
5 But 
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| Uſes and Lruſts: 93 
But if the Land had been in any City, 169.123. 
Burrough or Town Corporate, that have zin. 675. 
the Privilege of Enrollment, it had 
been otherwiſe ; for they are excepted: - 

out of the Statute of Enrollment; and 
ſo the Poſſeſſion is executed from the 
Date of the Deed. 185 8 
If a Man Bargains and Sells Land 
to A. and then grants a Rent- Charge to 
B. and then levies a Fine to the King. 
and then 'tis to be enrolled, he ſhall 


hold the Land diſcharged ; for the Land 
paſſes by the Grant; for Grants to 
the King muſt be by Matter of Record, 
and not Deeds recorded, as are the Sales 
of common Perſons; and there can be no 
Averment or Proof againſt a Record; 
and by the Record, it appears, if any 


re con-: Intereſt were transferred, it paſſed from 


he Date which was before the Fine : 


Alſo when ſuch Deed is acknowledged 
in Court, tis good without Enrollment ; 


or tis not the Enrollment, but the Ac- 


Knowledgment of it, in a Court of Juſtice. 
which gives it the Sanction of a Record. 


rom hence it likewiſe follows, that 44 
ter Inrollment, the Freebold. is in the 
Bargainee from the Date of the Deed. 


If the Bargainor or Bargainee dies zInfl.674. = 


before Enroliment, it may be enrolled ; 1436 


| for 229, vide 
Godbolt, Caſe 337. 
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94 Ates and Truſts, 

for here are Parties to give and take 
the Intereſt when it begins to veſt ; for 
it veſts from the Date of the Decd ; o- 
therwiſe it is in Caſe of Attornment. 
If a Man Bargain, and Sells his 
Lands, the Bargainee may be Tenam 

to the "Tn before Enrollment. 
He may, by the better Opinion, re- 
ceive a Releaſe before Enrollment. 


1 And. The PBargainee may maintain an 4 


161 fize before Enrollment. 
If there be two Fointenants, and one 
of them Bargains and Sells to another 
Statum ſuum in Fee, and dies before En- 
rollment, and after tis enrolled, his Moi- 
ety paſſes to the Bargainee, and ſhall 
not-Tarvive, 


Hale and If a Man Bargains and Sells a Re- 


— verſion, and the Rent is incurred ; and 


151. afterwards the Deed is enrolled, the Bar- 
aSid. 310 Cainee ſhall have the Rent unpaid; but 
Godbolt, if the Rent be once paid to the Bar- 
Caſe 209. gainor, that will be a good Payment 
by the Tenant of the Land ; and the 
Bargainor is not accountable ; becauſe 
the Contract had not any Effect to pals 
the Eſtate from the Bargainor before 
Enrollment; and the Relation of the 
Law can't make void an Act that was 
lawful ; for it can't be ſet aſide, but by 
an expreſs and politive Law. 


It 


d take 


ſt; for with a Clauſe of Re- entry, reſerving a 
ed 12 Rent; and then — and Tell the 
+ Ml Reoerſion, and the Bargainee demands 
1s his the Rent, and the Leſſee refuſes, and 
Tenam ! then the Deed. is enrolled, the Bargai- 
8 nee can't Euter for the Forfeiture ; for 
on, re- till Enrollment, he is not Grantee. of 
at the Reverſion within the. Statute, ca- 
an 4. pable of the Duty; and conſequently 3 H. s. 
at the Day, could make no legal De- 3+ 
nd one mand ; which Was precedently neceſſa - | 
other . to bis Hr! 3 lf andy; 
re Eu- It Tenant for Life be impleaded al- 
is Moi. ter a Bargain and Sale of the Rever- 
4 mall ſon, and then the Deed is enrolled, the 
bargainee ſhall be received; though no 
4 Re- Man ſhall be received by the Stat. Veſtn. Owen 30. 
1; ans that purchaſes the Reverſion, pen- 
be Bar dente lite. Mgr. 
id; but It a Man ſeized in Fee, is bound in Owen 70, 
e Bar- Necggui gance, and then Bargains 11 8 
ayment and Sel s all his Lands, and then the Re- _ ee 
nd the WY 2 e 15 forfeited; and. then a 7 
zecauſc oor . fac. is iſlued againſt the Lands in | 
to pals * Hands of the Bargainor, and then 
before the Deed 18 enrolled ; this Scir. fac. is 
of the ot maintainable. e 
at was If a Man ZB argains and Sells his 
Land to A. and before Enrollment 


but by 


i 


Utes and Truſts. 


If a Man makes a Leaſe for Life, Owen (9. 


Bargains and Sells it by Deed to B. and 
the kalt Deed is firſt enrolled, the laſt 
Os Deed 


96 Ales and Trutts. 

Deed is of no Effect; for after Eurol. 

ment. within the Time Deeds have 

their Effect according to Common 

Law ; and conſequently the firſt Deed 

Moor 42- hath the whole Effect, and the other 

paſſes nothing; the ſame Law is of a 
Nine levied to “. 

= Jac. If Land be Bargnined and Sold to 4 

aft. 675. and before Enrolment A. the Bargainee 

Hob. 13,6. 2 and Sells it to B. and J. s Deed 

38 10, js firſt enrolled, the Sale is good to 9. 

But OQuære if B. s Deed be firſt enrolled; 

becauſe when the Contract firſt becomes 

effectual to paſs an Intereſt, 4. had no 

_ Intereſt transferred to him by any ef. 

fectual Contract, which he could paſs 

cover to B. and 11 a Contract hath all 

the Circumſtances required by the Law 

to make it of Force, and yet paſſes no 

Intereſt, it can never 'paſs an Intereſt af. 

ter, accordin g to the Rule, quod ab Ini 

tio nos valet ex trau temporis non 

nene. 

If Lands are Bargained and Sold, and 
a Stranger enters, and then the Deed is 
enrolled, andthe Bargainee dies, his Wife 
ſhall be Zrdowed. 

But if Lands are Barguined and Sold, 
and the Bargainee dies before Enroll- 
ment, his Nie ſhall not be endowed ; 
for the Right of Dower is according to 
the Rules of Common Law, — 

we y 
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by the Death of the Husband ; and at 
the Death of the Husband, the Bargain 
and Sale had no Effect to veſt the 
Lands in him; and tho the Freehold, 
ter Enrollment has a Retroſpect to 
he Date of the Deed; yet there can't 
hereby ariſe to the Wife a new Title 


Zuroll. 
;. have 
mmon 
Deed 
other 


is of a 


d to of Dower, contrary to the Rule of Com- 

gainet mon Law, without an expreſs Proviſion 

's Deed y the Statute. „ 82 
d to B, But if a Man Bargains and Sells Cro. Car, 
rolled; NLands by Iadenture, and then takes a 599% s 
ecomes Mie, and dies, and after the Deed is | 
had no WſEnrolled, the Mie ſhall not be en- 

any ef. Ndowed. „„ 1 
11d paß If there be a Cuſtom in Copyhold Cro. Car: 
ath all Lands, that the Vite of the Tenant 568, 369. 
he Law hall be endowed of the Lands of which | 


e died poſſeſſed, and the Tenant be- 

omes a Bankrupt, and the Commiſ- 
ioners of Bankrupts Bargain and Sell Parker 
he Lands, and the Tenant dies, the Bleek 
Bargainee is admitted; his JW/ife ſhall 

ot be endowed ; for after Enrollment 

vr Admittance, the Bargainee is in 


aſſes no 
reſt af- 
ab Int 
"IS non 


old, and 
Deed is 


his J/ife om the Date of the. Deed; and con- 
Nequently is in paramount to the Wife's 

1d Sold, Mitle of Dower, and all other Incumbran- 

Enroll- Nees whatſoever made in the mean Time. 


unmate | H 2. What 


98 Uſes and Truſts. 
2. What Eftates ought to be enrolled 


An Eſtate of Freehold or Inheritan 

2Inſt. jr. muſt be enrolled; but not Terms fo 

Years; for they are not within the 
Words of the Statute. 42 55 

If a Man Bargains and Sells Land 

J Co. 40. to his Son, in Confideration of Mone, 
* the Deed muſt be Enrolled. 

FBut if the Father in Conſideration of 

Mic16.49 Natural Love and Afettion, and alf 

Ks. in Conſideration of Morey, grants Land 

Wats and 8 4 | | 

' Dick's to his Son, this need not be enrolled; 

Cafe. ,, for Covenants to ſtand ſeized are nat 

Co. ſup, Within the Words of the Statute; and 

Lit. 49. where the Conſideration of Blood is 

_ expreſſed, it may enure as a Covenant 

to ſtand ſeized; but tts only a Sal: 

when the Conſideration of Money i 

alone expreſled ; for that excludes al 

other tacit Conſiderations : And Cities 

Burroughs, (5c. that have the Privileg 

of Enrollments, are not within the 

Act; for tho' the Intent of the Maker 

of that Statute might be. not to 

have excepted them from Enrollment 

in the Courts of. Meſtminſter; yet tht 

Statute is ſo worded, that they are di: 

charged from any Enrollment at al. 

The Words are, Provided always, that 

this Act, nor any Thing therein 8 

talne 
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Uſes and/Truſts. . 2 
ec tained extend - not to any Manor, 1 
« Lands, &c. f 5 „„ 


3. Wi hen it 1a y be enrolled. 
It muſt be enrolled eithin [ix Months 
from the Date which ſhall be account- 


ed according to the Computation of 


twenty-eight Days per Month ; for a — 


Month in its proper and original Signi- Galen. 


fication is the Space Time meaſured by dus 36. 


2 


the compleat Courſe of the Moon; and 


the Year is meaſured by the Compli- 


ment of the Sun's Courſe.  _ 

From the Daxe, and from the Day of Co. fup. 
the Dare in this Caſe, is taken all one, Pai. 
as it is in all other Cafes of Computa- Hob. 140. 


tion; and therefore the Enrollment may Moor 40, 


be on the Day of the Date, or on the 31nft.674. 


laſt Day of the ſixth Month after the 2Ro.520. 


Day of the Date; for tho' when an — 
Intereſt paſſes from the Day of the 6 C1, &. 
Date, the Day itſelf is excluded; yet 
when a Time is ſtinted, in which an 
Act ought to be done, it is in. Order 


to haſten the doing of that Act; and 


therefore the doing it on the Day from 
whence the Period is firſt reckoned, 
within the Time appointed, and the 
laſt Day of the ſixth Month, is within 
the Words of the Time given. 
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100 Uſes and Truſts. 
Hob. 140 If the Deed has no Dare, the fo 


Tune + Months are to be reckoned from the De- 
lizery, but not otherwiſe. 


Secondly, The Ef of a 1 255 and 


ale. 
It works no ; Diſcontinuance. 


. A Tenant in Tail, bargains and el 
Ant 42. his Lands in Fee, only an Eſtate of 
Frechold paſſes; ; becauſe it is determina- 
ble within the Compaſs of a Life, and 
therefore he can't deviſe it ; for the Sta- 

tute of 32 H. 1. 35 H. 8. 3. give only a 


Power to deviſe a Fee Simple, which 
is the expreſs Expoſition of the Word 


Inheritance. 
xCo. 985. But yet the Bargainee bath ſoveral 


1 Sand. 
261, Properties of a Tenant in Fee, he is 


Diſpuniſhable of Waſte, doth not forfeit 
by Alienation ; and the Reaſon is, be- 
_ cauſe, as he gave a Conſideration for 
the 772 of the Fee, tis fit he ſhould 
have all the Properties of the Fee that 
were not prejudicial to the Right of 
Ibid.Sand the Tſe in Tail, and were not within 
the Power of the Father to Ciſpoſe of. 

©, If the Wife be dowable. 
: Sand. But if Tenant in Tail Bargains and 
261. Sells Lands in Fee, and afterwards Le- 
iy x ores a Fine, the Bargainee is then 
43372 b 8. 77 21. H. 8. 21, _— ſeized 


he ſix 


12 De- 
| * 
n and 


] 
0 


d ſells 
ate of 
rmina- 
75 and 
1e Sta- 
only a 


which 
Word 


everal 
he is 
forfeit 
S, be- 
on for 
ſhould 
e that 
cht of 
within 
oſe of. 


1s and 
Is Le- 
5 then 
ſeized 


ſeiſed of a Fee-ſtrmple determinable on 
the Eſtate Tail, inaſmuch as the Iue 
in Tail is barred by the Fine, for that 
bars all Parties and Privies, tho' not. 
the Remainder. Man; and when the 
Right of the 'Tenant is extinguiſhed. 
the IJue hath no Claim againſt the 
Tenant of his Anceſtor; but if the Bar- 
gainee had levied a Fine, the Iſſue, by 
the Statute of Fines has five Years from Cro. Eliz. 
the Deſcent ; for the Anceſtor could 59% 
not claim in his Life-time. - 

If the Bargainee in this Caſe devi- 
ſes the Lands, and dies, and afterwards 
the Bargainor levies a Fine, the Heir 
of the Bargainee ſhall have it, and not 1 Sand, 
the Deviſee, for the Deviſe is Con- 21. 
ſummate at the Time of the Death of 
the Deviſor, and if then it be void, it 
cannot after be made good. 

It Tenant in Tail Bargains and Sells 7 Sand. 
his Land in Fee, and then levies a Fine "gy 
in Fee to a Stranger, the Bargainee hath 
a Fee-ſumple determinable upon the E- 
ſtate Tail; for Tenant in Tail bath to 
all Purpoſes departed with his whole 
Eſtate, tho' the Right of the Tſe is 


favd, and conſequently he can paſs no- 


thing to the Conuſee of the Fine. 
A Bargain and Sale works no For- 
feiture: : . 
But if a Man levies a Fine of an 
Advowſon, or any Thing lying in 
H 3 Grant; 


1652 


Uſes and Truſts. 


Grant; tho' this diveſts not the Reder 


fron, yet it works a Forfeiture. 


For a Forfeiture Is a Puniſhment, for 
doing ſomething contrary to the Nature 
and Being of the Eſtate he hath, and 
contrary to the Truſt and Fidelity due 
to the Perfon from whom it was deri- 
ved, or his Subſtitutes; therefore if the 
Tenant for Life, by Feoffment or Grant. 
7712 it by Record, or any other Act, took 
upon him the Right to the Fee, it was 
a Forfeiture; but otherwiſe, it was, if 
he ſold the Uſe in Fre; for Uſes are on- 


ly the Creatures of Equity, and not 


Bro. Feoff. 
al Uſes 


338.6.922» 


4 Co. 125. 


a. | 
Co. Lit, 
239. 4. 


taken Notice of at Common Law ; and 
the Chancery in Favour of a Purchaſer 
for a valuable Conſideration, fince there 
is no Prejudice to the Reverſioner, will 
allow this, as a Man grants the Uſe of 
an Eſtate for Life, and the Statute ex- 
ecutes the Poſſeſſion, as the Party has 
the Uſe, which is only during the Life 
of the Bargainor, and works no Fur- 
feiture. = 

A Bargainee cannot Vouch by Force 
of a Marranty, annex d to the Eſtate of 
the Lands; for he that is in by the Sta- 
tute, is in the Poſt; for he is not in 
the Poſſeſſion by the meer Contract of 


the Party, but by the general Law of the 


Land; and therefore by the Writs of En- 


try, cannot be ſaid to be in the per, — is 


Ates and Truſts. 103 
by ſuch a one; and he that is in the Poſt 
can't vouch ; for a/ arramty is aCovenant, 
annexed to the Freehold, whereby the 
Party agrees to take it up when con- 
troverted, and to defend it ; it can there- 
fore only extend to thoſe that claim 
the Freehold from him, and not to thoſe 
that come to it any other Way, but he 
may Rebut; for tho he hath not cove- 
nanted to defend the Lands to him, yet 
he can't claim them, becauſe when a- 
ny Man covenants to defend the Lands, 
be it to whom it will, it appears there- 


claim them, unleſs a new Title appears? 
after the Warranty. ph 1 

The Uſe and Poſſeſſion: paſſes to the 90. 54. 
ſame Intent; and therefore a Man may 
Bargain and Sell, reſerving a Rent; 
for tho' no Rent be reſerved out of an 
Uſe, for a Rent had its Nature and Being 
at Canon Law, and accordingly refer- 
vable ; yet now the Uſe and Poſſe/ſior: 
carrya Relation tothe ſameMoment that 
the Rent is well reſerved, and there is an 
Eſtate out of which it may iſſue. 

If a Man ſells a Reverſo upon a 5, Mal- 
Leaſe for Life ar Years, the Bargainee lor, Caſe, 
nan t take Advantage upon a Demand 5 14. 
of the Rent, without Notice of the Gro. Jac. 
Bargain and Sale; for it was never the 146. 
Intent of the Statute of Enrollment, 

os. that 


by the Varrantor can have no Right to Ro. Ab. 


zInſt.673 . 
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5 Car. B. R. Grotton Leſſee of Sir John Dorrel, 


104 Uſes and Truſts, 


that the Farmer ſhould be forced eve: 


ry ſix Months to ſearch for the Eurol. 
ments in Defence of his own Tenure. 

At Common Law, no Man could re- 
leaſe to Tenant for Zears, unleſs in Poſ- 
ſeſſion; for all Poſſeſſions were transfer- 
red by Livery ſolemnly, and there can 
be no Livery where the Party is in Poſ- 
ſeſſion before; therefore there the Inte- 
reſt muſt paſs by Way of Releaſe; but 
where he is not in Poſſeſſion, he is with- 
in the Rule, and therefore muſt take 
by Lioerp. — | 

If a Man makes a Leaſe for Life 


Co. Lit. 
273.4. 


273. a. 


Vangh. or Tears, and after grants the Rever- 


a4,5,6,7, ſion for Life or Tears, and the Tenant 
8,9, 31. attorns, the Leſſor may relcaſe to the 
Grantee ; for there is no Need of a new 
Grant and new Attornment, where the 
Party is already in Attornment of the 
Reverſion, | a 
If a Man Bargains and Sells Lands 


Cro. Jae. 
604. 


lutwyen for Years, he may releaſe to the Bar. 


2. Milton. gai nee, without Entry; or if he bargains 
and ſells the Reverſion for a Year, he 
may releaſe to the Bargainee, without 


Attorument, becauſe the Poſſeſſion is 


veſted in the Leſſee by the Statute ; 
and conſequently is capable of a Releaſe, 
_ cauſa qua ſupra, 

ll If a Man, deſigning to convey Lands 


787. Par. to B. demiſes, grants, bargains and ſells 
| them 


poun 
twee 
their 
wiſe 


Uſes and Truſts. 105 
them to 4. for Years, and afterwards 
Releaſes them to 4, for the Uſe of B. 
this Releaſe is good before there is any 
Agreement of A. to take the Releaſe by 
Way of Bargain and Sale; and if A, 
afterwards chuſes to take this as a Re- 
leaſe at Common Law, whereby a 
poſſeſſion would be neceſſary to the O- 
peration of a Releaſe; yet ſhall not this 
deſtroy the Eſtate of H. becauſe 4. be- 
ing expreſſed to be made uſe of but as 
an Inſtrument to convey it to B. ſuch an 
Expoſition muſt be made, as will make 
him capable of doing it; and not ſuch 
as would make the Conveyance of no 
Signification. | 


Thirdly, The Expoſition of A Bargain 2 H. 7.9.4. 
aud Sale. . 


Every Bargain and Sale ſhall be ex- 
pounded equally and indifferently be- 
| tween both Parties, becauſe they had 
their Original in Equity; but other- 
wiſe it is of Gifts and Grants at Com- 
om Law, which are taken ſtrongeſt a- 
gainſt the Gramutors. hs | 

If before the Statute, a Man had Kell. 85. 
Bargained and Sold to A. and after- 
wards had executed an Eſtate by Live- 
ry to B. the firſt Vendee had been with- 


out Remedy, cauſa qua ſupra, 
97 | A Bar- 


106 Uſes and Truſts. 
Cro. Jac. A Bargain and Sale of Land to J. g 


ss ss jn Fee, with a Proviſo, that if the Bar-. e 
 gainor pay ſo much at ſuch a Time, Nhe I 

the Bargain and Sale ſhall be void; rage 

and the Bargainee covenants not to in NCont: 

tor-meddle with the Profits; but for the ly da 

Default of Payment, the Bargainor is tis n. 
Dowſly o Tenant at Will to the Bargainee; and New 

Black- if he makes a Leaſe for Years, he is no none 

Bride- D#feizor to the Bargainee, becauſe no py 

man 121. Wrongful Intention; and when the Leaſe NReco 

expires, he is Tenant at Mill. auſe 

5 0 

Fourthly, The Manner of Pleadin 0 

at Bargains and Sales. 5 Bu 

| : : actior 
Y co. Lit. A Bargain and Sale is a Deed Er ihe de 
_— rolled, and as ſuch muſt be pleaded; by P. 
225.4, the Decd it ſelf, whereby the Uſe it Noniy 

Co. 53.4. ſelf originally paſſes, is a Matter i Time 
Pais, and muſt be ſhewn to the Court, Mappe 
and not the Tenor of the Deed it dic 
which is on the Roll of Record ; for but v 

the Enrollment is the Tranſaction of Roll 
the King, or his Courts of Juſtice ; and office 
therefore they have the Eſteem of un- by no 
doubted Fruits; and conſequently Grant He 

to the King, or Inſtruments to any Sub ant 
jects made in open Court, are Record, by D 
and uncontroulable ; but the Deeds of he m 
Subjects privately made, not in open ſtandi 
Court, when the Party claims from tit claim 


Date 


J. ite or Execution of theſe Contracts, 

2 Bar- have not the Sanction of Records, tho 

Time, Nie Deeds be after publickly 4ckrow- 
void; B1zed and Enrolled; for the private 
to in: ¶ Contract may be falſely and fraudulent = 
or the ly dated, or ill executed; and therefore, 
nor ij tis neceſſary they themſelves ſhould be 

; and Nen, ſince the Party from their Com- 

> 15 no ¶Nmencement derives his Title. | 
iſe no But the Tenor of an Enrollment is a Ibid, 


Record which ean't be produced; be- 
auſe, tho tis certainly an authentick 

Copy, yet it may be the true Copy of 

a falſe Deed. | | 


ation of the Court, and therefore can't 


E be denied; but as all other Records may, 

aded; by Pleading Nut tiel Record, and the 2Ro-Rep 
Je it only Trial is, by ſhewing it; but the ' 7 7 
er n Time of Eurolimem, when it doth not 

-ourt, Nappear on the Rolls it felf, as antiently 

Deed Bir did not, was to be tried by a Jury; 

|; for but when the Time doth appear on the 

on of Roll it ſelf, as it hath done ſince the 

; and Wi Office of Exrolments, it mall be tried 

fun by nothing but it ſel 2 

ram! Hence it follows, that if an T-- zluſt. 573. 
Su Bi fort Bargains and Sells his Lands 
cord", by Deed, indented and enrolled, yet 

4 d be may plead Norage; for notwith- 

open i ſtanding the Statute, the Bargainee 

n the claims by the Deed as at Common Law, 

Date which 
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which was, and therefore is ſtill defea; know! 

ſable by Nonage. P binds 
2 73 But if an Jzfart contracts in open Mcan't 
Erroll. Court; as if heacknowledges a Statute, out a 
328. Ge. he cant plead Nonage againſt it; Nin this 
3.5 114. for if the Court have allowed him to Vive, 
have a contracting Power, there can be ¶ ſubject 
no Averment to the contrary. ſo tha 
| 2Inſt.673, If an Infant makes an Obligation, take | 
" ipid. and afterwards acknowledges and en- Act e: 
rolls it in open Court, he can't plead But 
| Nonage ; for the Recognition of any lows 
El - | Perſonal Contract, amounts to the ma. ¶ them 
| king of one, for the Deſign of all Perſo. If 
nal Contracts is but to acknowledge an {Wa De 
b |: Obligation, which, when done in Court, ¶ Dure 
TE is not to be controverted ; but in real Ife 
| Contracts, the Deſign of the Statute is, the 10 


gains 
the Dt 
Srollm« 
is wit] 


that the Inſtrument it ſelf, with apt and 
ſignificant Words ſhould paſs the In- 
1 tereſt, and not the Recognizance, which 
is only a ſolemn Act appointed for fur- 


ther Notoriety; and therefore the Par- Avern 

ty muſt claim from the Words that Th 

transferred the Eſtate, which are only ai 

In the Dee. the D 

| _ alnft,636- But if an Infant acknowledges the Sa. ¶ ſhew 
— tute or Obligation in Court, he may avoid out 
| it by an Audita * for he is inſped- ¶Nverſar 
ed in Court, and the former Act may Nau 

Secur. 


be annulled by an Act of equal Autho- 
rity. ” : 
1 5 py 


cfea; 


Open 
tate, 
t it; 

m to 


n be 


tion, 
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any 
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By the Common Law, a Deed ac- 
nowledged by the Husband and Ji fe, 

binds only the Husband ; for the Wife 

can't be examined by any Court, with- 

out a Writ, and there is no Writ allowed 

in this Caſe, for the better Security of 

ioc, who are, by our Law, entirely 

ſubjected to the Will of the Husband ; 

ſo that the Court is not impower'd to 


take ſuch an Obligation, but it is an 


Act extrajudicial. 


But the Cuſtom of Tondo that al- 2 3: 


Flows them to trade ſeparately, binds s, 15. 
them alſo by ſuch Obligation. 


If a Man acknowledges and enrolls og ibid. 
a Dced, he can t afterwards plead xi Moor 42. 
Dart. 
I a Man makes a Leaſe for Nears pag tl 
the roth of May, and afterwards Bar- Thomas 
gains and Sells bis Land, and antedates Howard's 


the Deed, the Acknowledgment and En- Ce. 


lrollment 'the Toth of April, the Leſſee 


is without Remedy ; becauſe there i is an 
Averment againſt the Record. 

The Party. that 'claims by any Bar- rely 215, 
gain and Sale muſt ſhew in what Court 100. 7. 4. 
the Deed is enrolled; becauſe he muſt 
ſhew all Things in certain that make 
out his Title, and otherwiſe his Ad- 
verſaries would be put to an infinite 
Search before he could traverſe with 


Security. 


Secondly, 


£ 
f 


r 
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| 3 | HY Hy Co 
Secondly, Of Covenants to ſtand ſci derat 
apon Conſideration of Blood ; of which dent: 
2 n. VERA with! 
Billing-- The Original of it was in this Mal thou 
ham "7 ner before 27 H. 8. When any Man lll A: 
Y» 3 . TY 
Mich. 9. venanted to ſtand ſeized to the Uſe d 5 
W. another, the Remedy was evo. fold. 1. 
Af, By Action at Common Lan 
upon the Covenant, and thereby Y Seco 
| mages only were recovered. . ſa 
3 HFecoudly, In Chancery ; and here ti Thir 
2:8, Remedy aroſe thus; when any Man coil C 
S. 16. venants to do a Thing, the Party i Fou 
firſt bound in Conſcience to perform the ft 
Thing it ſelf ; and if that can't be, the 
to render Damages for not doing of it Fir 
therefore. the Chancery that examines 
the Conſcience of Men's Actions require T 
a et Performance of the Thing ii Seiz 
ſelf, where it can be had: But the a Ren 
mon Law could not carry this Coen ſince 
Plow. fo far without offering Violence to | ſing 
** own Rules; for the Common Lau It tute 
| — Linery, and to allow an Action fed « 
for a ſpecifick Performance makes ti it w 
Agreement binding without it; but . in it 
the 27 H. 8 theſe Lies are executed, and no! 
therefore no Action lies; for there call mul 
be no Complaint for not transfer Le. 
the Thing, when the Statute transfers . levi. 


to the Party himſelf. Ce. 
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Covenants to ſtand Seized in Conſi- Plow. 
deration of Marriage, need not be in- 
dented or enrolled, for they are not - 
within the Statute of the 16th; for Mar- 
riage makes it publick, and it was not 
thought fit to publiſh it any otherwiſe. 
And here tis to be conſidered, 


1. Who muſt Covenant 70 Rand $ Sei- 


zed, and to whom. 


Seconly, What Conſideration ff neceſ 
ſary to a Covenant to land ſeized. 

Thirdly, By what Words a Man may 
Covenant to ſtand Seized. 


js 


d ſeine 
f whit 


is Man- 
11 0 
Le al 
fold, 
1 Lig 
* Da 


ere the 
Tan co 


arty il Fourthly, The Eget of a Covenant to 
= ftand ſeized. oe 

, t . 
; of y Firſt, Yho may Covenant ” Rand: Seized, 


and to whom. 


Tenant in Tail Covenants to and Cro El. 
Sized to the Tie of himſelf for Life, 3 Bedding 
Remainder to his eldeſt Son in Tail; feld's 


ſince he had only the Power of diſpo- lg 


fi ng of an Eſtate. for Lift E, x the Sta- man and 
at 


amines 
2quire 
hing i 
e Con 
venuN 


| tute de Doris, which he hath not paſ- Blyzb- 
uon bed out of himſelf, it is ſtill in him as 2 Cg. 55 
es the it was before; and the Remainder is void 
ut ein its Creation, and therefore there can be 
d, u no Execution of it, for the Execution 
e call muſt be immediate by the Statute of 
erringt Des; and therefore a Fine afterwards 


* can't help it. 
; But 


Com. 5 7. | 
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| Cro. El. 


394. 


1 Leon. 


165. 


'Pagett's 
Caſe. 


Uſes and Trufts. 

But it ſeems in this Caſe, that before 
the Statute, the Chancery would oblige 
to a Specifick Performance by Fine a- 
gainſt the Party himſelf, but not againſt 


. Es . C 
— ue; Luere. cull 
Secondly, Nhat Conſideration is eceſ: it th 
| ſary to a Covenant to ſtand Seized, Prop 

and how far it extends. 2 1 
Tho a Man can't Bargain and Sell form 
but upon Corfideration of Money, yet he Wife 
may Covenant to ſtand Seized upon o- his! 
ther Conſiderations belides that of I ©! 
Blood, 8 2 
If a Man, in Conſideration that J. b. afore 
was bound in a Recognizance for him, : T 
Covenants to ſtand Seized to his Uſe, Deng 
this is good; for the Chancery will o- for ! 
blige a Specifick Recompence upon any to tl 
Agreement, where a Conſideration was Ge. 
performed on one Side; and where the Tail 
Chancery would raiſe an Lie the Sta- 4 & 
tute enecutes Il. . med 
a Man, Teized of certain Lands, in ns, 
Conſideration that J. S. will pay his MM limi. 
Debts, and certain Sums of Money that dot, 
he ſhall appoint, out of the Profits of the can t 
Land, Covenants to ſtand Seized to the il T 
Uſe of J. S. for twenty-four Years, this and 
ſhall not raife a Uſe; for ſince the Uſes 
Debts are to be paid out of the Profits Inter 
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df the Land; this is no Conſideration 
to part with them, or veſt an Intereſt in 
J. F. for the Chnfideration ariſes from 
0 own Property, and not from any E- 
quivalent ; but otherwiſe it had been, 
it the pay 7 3 be 525 21 of the 
proper Lands of 7. S. cauſa qua ſupra. 
F If a Man Covenants to ane d Sized 
to the Dye of three Perſons, for the per- 
forming ſeveral Truſts to himſelf, his 
Wife and Children; and one of theſe is 
his Brother, to him alone there is a 
Confideration'; and therefore he alone Cro. Car. 
is ſeized of the Intereſt under the Truft 329. 

aforeſaid, 5 — 

There is a Difference between a C#- 1 Leon. 
venant to ſtand Seized and a Fegffiment ; "95 fo. 
for if a Man Covenants to ſtand Seized pioudens 
to the U/e of A. a Stranger for Years, Com.307. 
Ge. the Remainder to B. his Son in n. 
Tail, this is void as to . for Want of 
a Conſideration, and the Uſe veſts im- 
mediately in B. and a void De is as if 
no Uſe be limited; and if no Uſe be 
limited, B. muſt take immediately, and 
not by Way of Remainder, or elſe he 
cant take at all ; for a Remainder ex 
ei Termini ſuppoſes a particular Eſtate, 
and B, muſt not 'be excluded, becauſe 
Uſes being Creaturesof Equity, the parties 
Intent muſt be made good as far as poſ- 
ible, where there is a juſt and good 
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Ground for any Part of the Convey. 


—_ V of t 

i Leon. But if a Man makes a Feoffment in B 
per Man- Fee to the Dye of A. and a Stranger, preſ 
wood. or Baſtard for Life, the Remainder to Ml riſc: 
his Son in Tail, this is good to A. for I 

upon a Feoffment there needs no Coride- rag 

ration to raiſe the Tſe, as is ſaid. that 
5Co.8.b6, If a Man, ſeized of three Acre, WWW Rcr 
makes a Leaſe of one to A. for Life, Coo 

and of another to B. for Life, and of ano- Act. 

ther to C. in Tail, and then reciting the WI zan, 

ſeveral Eſtates, Covenants after all the no ( 
Eſtates finiſhed, to ſtand ſeized to the Uk IM he 

of his Brother in Fee; if 4.dies, the Br. WI Spec 

ther ſhall have the Reverſcozz of that Acre If 
immediately, and not expect till the ¶ pect 
other Eſtates are determined; for it Gra 

muſt be conſtrued ſecundum ſubjectan WI Son 
materiam; and the Covenantor hath ral 

three diſtinct Reverſions in him. 2 
Thirdly, By what Mords a Man ma ai 

© covenant to fiand ſeized. _ 

void 
vent. 138 If a Man, in Conſideration of Nats to ſt 
Med Rep ral Love, and for Augmentation of his il of C 
from 115 Daughter's Portion, Gives, Grants, Bar- Eſta 
#179, , gains andSells, Aliens, Enfeoffs and Con- mair 
* b. firms certain Lands to J. S. his Daugh- Ml of t. 
ter, with a ſpecial Warranty, and the by \ 

on, 


Deed is enrolled, this enures by We 
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of Covenant to ſtand Seized, in Reſpect 
of the Cunſideratiom. 45 59 
But if the Confederation be not ex- Co. ſup. - 
preſſed in the Deed, it ſeems no ie a- — 
me: 24 a: 

If a Man, in Chuſideration of Mar- March 
riage of his Son's Daughter, covenants ioor 122. 
that his Land ſhall Deſcend, Come and Pl. 267. 
Remain” to him, or her, this is only a 3 
Croenant Executory, upon which an 
Action lies, and the Force of the Cope- 
naut is not to alter the Defcent ; but 'tis 
no Covenant to ſtand Seiged, whereby 
he may be intitled in Chancery to a 
Specifick Performance. 

If a Man ſeized of a Reperſion Ex- 2 Vent. 
peflant upon an Eſtate for Life, Gives, 3% 37 
Grants, and Confirms the ſame to his Jones 
Son in Fee, in Conſideration of Natu- 2% 25: 
ral Love and Affection, expreſſed in the — Die. 
Deed to the U/e of himſelf for Life, the 
Remainder to his Son in Tail, the Re- 
| mainder to a Daughter, without Attoru- 
ment or Enrollment, this Conveyance is 
void, and can't enure by Way of Covenant 
to ſtand Seiged; for if it enures by Way 
of Covenant to ſtand Seized, the legal 
Eſtate out of which the Uſes riſe re- 
main in the Copenantor: But the Intent 
of the Conveyance is to raiſe the Uſes 
by Way of Tranſmutation of Poſſeſſi- 
on, and to transfer the Freehold, _ 

E > 13: — 
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116 Ules and Truſts; 
of which the Uyes are to riſe to the 
Son; but this Conveyance will not pa 
that Freehold for Want of 4ttornment, 
and fo the Les can never ariſe by this 

Deed. : | \ 


Fourthly, The Effect of a Covenant 5 
+ ſtand Seized. 


2 Ro. Ab If a Man Covenants to ſtand Seized 
790. N. 5. of the Manor of D. to the Uſe of J. 9. 
this is void, though he afterwards pur- 

chaſes the Manor in Fee. a 

Noy F. 9. If a Man Covenants to ſtand Seized 
— EI. of the Land that he ſhall hereafter pur 
; chaſe to the Tſe of his Son, and after 
purchaſes Land to the Uſe of himſelf 

and his Heirs, the Fee is in the Father, 

For if a Man binds any Lands, you 

muſt ſuppoſe him to have a Power to 
oblige them ; for no Man can do that 
which he hath no Power to do; but he 

that hath no Intereſt, hath no Power to 
Ibid. per Oblige them; and therefore ſuch a C 
omnes. verant in Equity, before the Statute, 
could not oblige him to a Specifick Per- 
formance, for that were in Equity, to 
bind the Land, which is abſurd; and 
ſince the Covenant is void in Equity, 
there can be no Execution by the Sta- 
tute; for the Rules of Law are equil- 
ly ſtrict in avoiding this ry 
for 
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for in Law, every Diſpoſal ſuppoſes a 
precedent Property ; and by Conſe- 
quence, every Covenant to ſtand Seized 
preſuppoſes a precedent Seizin. 

By the ſame Rule tis faid, that 
the Mortgagor, in Conſideration of ſo 
much Morey paid by J. S. Covenants, 
that after Redemption, he will ſtand 
ſcized to the Uſe of J. S. and his Heirs, 
this is a void Covenant ; but if a Feoff- Noy 19. 
ment be made to A. to exfeoff B. to 
the Je of C. and A. enfeoffs B. with- 
out the Limitation of any T/ſe ; yet it 
ſhall be ito the Te of · tf 

So if a Man covenants to purchaſe 
Land by Michaelmas next, and before 
Eafter following, to levy a Fine to ſuch Cro. El. 
Ves, and accordingly purchaſes Land; 4. 
and levies a nc, it ſhall be averred to Noy 19. 
be to the Uſes limited in the Coperant. 

For a Man may declare the Intent of 
a future Act, which he had no Power « 
to do at the Time of the Declaration; 
for to declare the Intent of a future Act, 
doth not ſuppoſe an immediate Power 
of doing it; but the doing any Act it 
ſelf, which the Law allows to be good 
ve. effectual, preſuppoſes the Power of 
doing. „„ 
Another Reaſon why the Die decla- Cro, El. 
red upon the Covenant in the firſt Cafe N 
of Land after purchaſed. is bad, is this ; red 
9 TT. "Wk 


402. 
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if Cr 0. El. 
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| becauſe the U/e muſt be limited by the 
Donor or Feoffor; for he muſt limit the 
Uſe, that at the Time of Limitation 
had the Diſpoſal : Now in this Caſe the 
Donor limits the Fee to the Purchs 
ſer, which controuls the Intent of the 

Covenant. : 


Secondly, Of Uſes in Poſſibility, 


Firſt, Of Executory Fees 
Secondly, Contingent Remainders, 


Firſt, Of Executory Fees. How Ex. 
ecutory Fees begun, and how the Rule 
of Law, that no Fee can be limited upon 
a Fee, is evaded, is already ſhewn ; and 
when an Executory Fee is well raiſed, 
that it can't be deſtroyed but upon Alie- 
nation, upon good Conſideration, G. 
is ſhewn ; and how Executory Fees 
may be limited, is here to be conſider 
ed, and they are to be governed by three 
Rules. OE 


1. That all Limitations that tend to 
the Proviſion of the Family, and to ſe 
cure againſt Contingencies that are witl- 
in the Parties own immediate Proſped, 
are to be favoured. 


2. All Limitations that Perpetuate 


or tend to Perpetuity, are in themſohs 
EL voi 


rs, 


x- 
Rule 
upon 
- and 
aiſed, 
Alie- 
Os 
Fees 
ſider 


three 


nd to 
o {& 
with- 


ped, 


tuate 
elves 
yoid 


it, or turn it out of the Channel. 


ing the Ends for which Perpetuity is 221. 
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void and repugnant to the Policy of 


the Law. 
Aud therefore it is to be ſeen what is a 


A Perpetnity is the Settlement of an Caſe of | 
Intereſt deſcendable from Heir to Heir, . 23: 


Not: 1. 


ſo that it ſhall not be in the Power of ys 6. 
him in whom it is veſted to diſpoſe of Pop. 19, 


The Inconverntencies of which are, that 9. 1 And. 
the Eſtate is made uncapable of anfwer- 139» 14% 
2 Ro. Rep 
maintained and eſtabliſhed; for it puts 
it out of the Power of the Owner to pro- 
vide for the Neceſſities of his Family, 
or the Extremity and various Changes 
of his own Affairs out of the Eſtate; 


| beſides it would be of univerſal Damage 


to the Common Wealth; for it would 
ſhut up all Converſe, by making theWay 
of Communication between Land and 
Money utterly impracticable; to know 
therefore how far a Limitation may be 


allowed, without theDanger of being con- 


ſtrued a Perpętuity, tis to be conſidered, 
what Limitations are conſiſtent with 
theſe Rules of Reaſon and Policy. 
Firſt, the Law in all Caſes, allows 
the Limitations of Eſtates for Life, to 
Perſons in Being; for there can be no 


Danger in ſuch a Common Limitation, 


4 nor 


O. | 
1Co, 138, 
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nor any Deſign to Perpetuate; and there. 


fore here the Party is reſtrained from 4 


lenation farther than for his own Life. 


Sͤecondly, The Law allows of no E. 


Cro. Jac. 
590. 
Roll. 2. 


ſtate of Inheritance that goes in lined 
Succeſſion ; but what is under the Power 


of that Perſon to whoſe Repreſentative 


the Eſtate muſt deſcend, and to eſtabliſh 
a Right of Succeſſion, and yet to, reſtrain 
the Power of Alienation is to Perpetuate; 
and therefore to limit an Eſtate of Suc- 
ceſſion, determinable upon remote Con- 
tingency, tends to a Perpetuity, ſince 
none can purchaſe with Security, while 
ſuch a Cloud hangs over the Eſtate. 
Which Rules are equally obſeryable 


7 - . 


in Frecholds and Chattels. 
Firſt, In Freeholds, _ 
If an Eſtate be deviſed to J. in 


Fee, and if he dies without Iſſue in the 


Rep. 196, Life of 'Fo N. then to * N. in Fee, this 


216, 3. 


Leon. 64. iS good; for an Eſtate determinable up- 
Dy. 44. on the, Compaſs of a Life, is equally a: 


Per Holt 


in Fee while J. N. hath Iſſue, Rense. 


greeable to the Policy of tho Common 
Law, and can't but be as good as the 
Limitation during a Life; for why may 


not a Fee be contracted to an Eſtate for 


Life, as an Eſtate for Life be prolonged 
to a Fee upon a Contingency, _ 
But if an Eſtate be limited to 7. H 


Uſes and Truſts. 
der to J. D. this is void to F, D. for this 
comes within the Danger of a Perpetui- 
ty, and doth not determine within the 
Common Compaſs of an Eſtate for Life, 

Secopndly, CD, e. 
A Grant of a Leaſe for Years to J. S. co. 8 R 
for Life, Remainder. to 7. M. is not . 
good to F. N. for as Leaſes for Years 
being under the Power of the Freehol- 
der, they are recovered gs Chattels, and 
go to the Executors ; and a Chattel 
can't be limited for Life with a Re. 
mainder over; becauſe this would ere- 
8 great Inſecurity in Common Traf- 
CK. 8 4 3 

But in Caſe of Deviſes, the Courts 

of Common Law are governed by the 
Rules of Equity to ſupport the Intent of 
the Teſtator; and therefore ſince the 
Time of H. 8. when long Leaſes could 
firſt be made with Security, a Deviſe of 
a Term for Years to one for Life, with 
the Remainder oyer, has been allowed, 
and the Chancery has forced the Te- 
nant for Life, to give Security to the 
Remainder Man ; but becauſe this was 

found to multiply Suits and Vexation, 
it was thought more convenient, that the 
Tenant for Life ſhould alien accordin 
to the Intereſt he had in him, whic 
was only during his own Life, 


F2F 


But 
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8 Co. 87. But the Deviſe of a Term for Years 
Leon. 42m ; 0 Pal uch . Sn NOI 
Lora, in Tail, with Remainder over, is void 
Caſe. to the Remainder-Man; for that, accor- 
1 Ro. Ab. 
G1 I, Le- 


Reete'; 
Caſe: ecutors, _ He 
Mod Rep If a Term for Years be limited to a 
115. Bur- Man and his Iſſue, and if the Man dies 
28 without Iſſue, the Remainder over, this 
| Net. 1. is void, becauſe the Contingency is not 
ares: ip happen till after a Succeſſion, 
Buck. If a Term be limited to 4. for Life, 
hurſt's Remainder to his 1ſt, 2d, and 3d Son in 
Caſe. Tail ſucceſſively, the Remainder to a 
Daughter, or to B. (a Perſon in Eſe 
if the Party hath no Sons; but after- 
ward a Daughter, neither the Daughter 
or B. ſhall take this Remainder ; for 
this is an Affectation of a Perpetuity, and 
is not a Limitation meerly upon an E- 
ſtate for Life; but it amounts to a Limi- 
tation upon the Failure of the Perſon in 
the lineal Order to Succeed into the 
ſame Eſtate. C 
. 11, But if it be limited to 4. and if he 
12. 2 4g. dies, without Iſſue, to B. the Remain- 
as 55 der is good; for here it is not a Limitati- 
44, vide on to the Iſſue, but upon a Continger- 
Child and cy, which if it doth not happen, it 
Cal, Tre makes the whole Term veſt in the 
Car, 459 Party 
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arty; and if the Contingency „ 
fall, the Remainder - Man has it up- 
on the Determination of an Eſtate for 
ife. 2 Not. 1. Arg. 16, 17. 
If a Term be deviſed to A. for 18 
Years, the Remainder. to B. for Life, 
the Remainder to the firſt Iſſue of B. 


this is good, 
If a Term 1s limited to. H. and the 


rears 
void 
cor- 
ntro- 


ears 
1 of 
Ex. 


to a neirs of his Body, and if T. dies with- I ', 
dies out Iſſue in the Life of H. Remainder Caſe, Trin 
„this to C. and his Heirs, this is good; for 34 Car. . 


H.s Term is not taken from him by 
any Contingency, which muſt of Neceſ- 


S not 


Life, WW ity happen, during the Life of him in 
2n in whom the Eſtate is veſted. 
to a Where a long Leaſe is limited to 4. Trin. 21. 
Ee) for 60 Years, if he lives ſo long, Re- Car. 2. 
fer- mainder to B. his Wife for 60 Years, onder 
hter if ſhe live ſo. long, Remainder to C. Pol. 35. 
for his Son, and his Executors, if he out- 
and live 4. and B. but if he dies in their 
1 E- Life-Time, leaving Iſſue, then to the Iſ- 
imi- WH ſve; and if he died without Iſſue, li- 
2n in ving H. or B. the Remainder to D. In 
the this Caſe, if C. dies without Iſſue in 
the Life af 4. or B. D. ſhall have 
f he the Remainder ; for the Remainder of 
lain: the whole Term is veſted i in C. which is 
tati- ¶ not diveſted out of him, and veſted in D. 
gen- upon Failure of lineal Succeſſion to C. 
„ it but not till the Death of C. without If- 
the ſue, _ the Life of A or. B. 
arty | As 


124 Uſes and Truſts, 


Net. i. As the legal Eſtate of a Term my 


8+ be deviſed, ſo the Truſt of a Tem 


may be limited. 


Chan. A Limitation of a Term for Yea 


. to twenty diſtinct Perſons in Eſſ i; 


and Bick- good; but the Limitation of a Tem 


erſtaff. o 4. for Life, the Remainder to the 


Right Heirs of B. a Perſon in Ee, is 

void Remainder ; and after the Death 

of A. it ſhall revert to the Donor ; be 
cauſe this might tend to the Eſtabliſhing 

an Eſtate of Inheritance in a Chatts| 

and putting it out of the Courſe the 
Law had ſettled for it, whereby it ought 

to go to the Perſonal Repreſentative. 

I a Term be limited to A. for Life 

| the Remainder is in the Donor ; if 4 
Chan. Term be limited to 4, for Life, the Re: 


Rep. 8. mainder to the Right Heirs of the Do 


nor, this is a void Limitation, becauſe 

the Reverfion is in him. : 
If the Truſt of a Term be limited 
to A. for Life, the Remainder to B. J. 
may diſpoſe of the Remainder ; but it 
a Term be deviſed to 4. for Life, the 
Remainder to B. B. can t diſpoſe of this 
Remainder ; for by the Rules of Common 
Ch. Rep. Law, a Poſſibility can't be granted o 
= 4. R. ver, for a Man that only may have 
66, 6, 10. Right, has at preſent no Right in him; 
R. 4). and while the Rules of Law {ay 
he has no Right, it is contradi 
N an 
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and repugnant, to allow him to act as 
a Perſon having Right by transferring 
an Intereſt to another. B. in this Caſe 
has only a Poſſibility to have a Right, 
becauſe the Eſtate of 4. being of uncer- 
tain Duration may outlaſt the Term for 


Years; but in Chancery, where the I 
Truſt is examined, they allow a Man | 
to provide for his preſent Occaſions out _ 
of what he may poſſibly have; and | 
a Purchaſer of it ſhall not loſe: the = 
probable Advantage, ſince he hath gi- i 
ven for it a valuable Conſideration. | 
As to Executory Fees, there is ano- ; 
ther Difference, where they rife by ; 
— of Uſe, and where by Way of 
eviſe. 3 D 
Firſt, F e riſes by | Way of | De, Oro. El. | 
there muſt be a Seizin in Somebody 6s POR : 
to be executed in the Grantee of the Reynolds b 
contingent ie, whenfoever the Con- 2 _ 
tingency happens; for if there be not th Jac. 
a Perſon that can be ſeized of a ie, 1699 
there can be no Tſe; and conſequent- gags 
ly there can be no Execution of it; 142. 
therefore if a Man covenants to ftand ; 
Seized to the Uſe of himſelf in Fee, = 
till ſuch a Marriage takes Effet, and | 
then to the Le of himſelf for Life, 1 
the Remainder to his Wife, his Son, =_ 
Tc. and before the Marriage he makes | | 


a Feoffment in Fee, Gift in Tail, or 1 
| Loeaſe | 


126 Uſes and Truſts. 
Leaſe for Life, upon good Canſiderati- 
on, without Notice of the Les, the E- 
ſtates limited after the Marriage ſhall ne. 
ver ariſe; becauſe here is Nobody ſeiz. 
ed to ſuch Les, and the fame Law is 
of Feoftments to ſuch contingent: Uſes, 
_— But if in this Caſe he had made 1 
Wood ang Leaſe for Years, he would not have 
Reynolds deſtroyed the future Tſe, but only 
76s. 3 have bound it; becauſe there is a Sci 
zin, out of which the Dye riſes; and 
at Common Law, if the Fcoffees 
had made a Leaſe upon good Conk- 
_ deration, as in this Caſe, it would have 
bound the Lands, and conſequently 
 Ceſtuy que Uſe muſt have the Profits of 
the Land thus leaſed ; and in this Caſe, 
ſince the Statute, the Covenantor has 
the ſame Power of obliging the Fee; 
and therefore thoſe to whom the con- 
tingent Eſtates are limited muſt take 
it under the Charge. Owzre. 

Feoffment to the U/e of A. in Fee, 
and if B. pays ſo much, Gc. then to J. 
in Fee; 4. deviſes his Land, and dies, i 
7 deſtroys the Contingent Eſtate; other 
wiſe it is, if he had deviſed Portions 
out of the Land, for that could not 

alter the Freehold. LE, 
Cro. Jac, A Recovery doth not bar an Exect 
592, 3. tory Fee; for the Recoveror with No- 
+ tice, and without Conſideration, is ſeit 
ed to the former Uſes. Second: 
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be E. Fecondly, By Way of Deoiſe ; if a 
all ne. Man deviſes Lands to _4..in. Fee, and 
y ſeiz- upon ſuch Contingency to B. in Fee, 


derati. 


aw is WM 4. makes a Feoffment in Fee; this 2 Ro. Ab 


Uſes, MY doth not deſtroy the Contingency; for wy 
ade 2 by a Deviſe, the Freehold it ſelf is 
have transferred, and there needs no Per- 


only Ml fon to be ſeized to execute an Eſtate 

a Sci- in the Deviſee, as muſt be where a 

; and Fcoffment is made to Executory Uſes. 
:offees But if a Man deviſes it to 4. for 2 Ro. Ab. 
Conſ- Life, with a Contingent - Remainder ; 793+ 

| have if 4. makes a Feoffment in Fee, this 

ently WI deſtroys the Contingent Remainder ; be- 
fits of WW cauſe there is no particular Eſtate to 
Caſe, WI ſupport it. | 

r has 5 „ 

Fee; WI Secondly, Contingent Remainders; and 
con- here it 1s to be conſidered, iſt, Inu 
take what Manner they are to be execu- 


ted. 


0 J. Wl As if a Feoffment be made to J. S. 
cs, It in Fee, to the Uſe of 4. for Life, Re- 
ther. mainder to his 1/, 24 and zd Son, the 


Remainder to B. in Fee, there are 
three plain Preliminaries to this En- 
quiry. 


et = 3 | 
No Firſt, There ought to be a Perſon 100. 126. 
* ſized to the Dye at the Time when 


5 the 


12s Ates and Deus. 
the Uſe is executed ; and this, as is ſaid 
before, is Plain by the Words of the 


Statute; viz. If any Perſon e 07 
de ſized * 


Pop. 74. Second iy, The Eſtate for Life is imme 
diately Nretuted in A. the Remainder 
in Fee to Z. by the Statute ; becauſe 
the Of is  mediatly in them; and 
they have the Poſſeſſion in the ſame 

Manner they have the Le. 


1 Co. 126. Thirdly, No Poſſeſſion can be imine 
e diately executed in the Sons, becauſt 
a, they are not in Being; and therefore ca- 
pable of no Property, neither i in Te not 
Poſſeſſion. 

The Non-performance of all theſ 
Rules, cauſed two falſe Opinions in 

— in the Debate of t Chad 


HFH. ff Some Gent Aa to 

this fecond Rule; that the whole Pol: 

Pop. 73- ſeſſion muſt be executed in 4. and B 
135, 36 and therefore that the contingent Uſe; 
2 when it falls, was executed out of the 
firſt Livery; and the Eſtate formerly 

in Feoffees; and this by the Words of the 

Statute ; the Eftate that was in the F . 

Fees ſhall be in Mus que Uſe ; and 
hence they inferred, Vit ſince the 

= Eſtate 


Eltate was "executed by the Power of 
the Statute, it mult. 2551 ere ed. till 
ſuch Execution by the ower; 
and therefore they. faid, 1 the 'Contin gent 
Remainders were in Abe chance, and not 
extinguiſhable by the Aliecatioh of Te- 


nant for Life. 
But this is a Miltak ae Firſt becauſe 100. 136. 
rſt 1 11 40435 


this is contrary to the 
for that ſuppoſes an Eſtate in J. N. a 
the Time of the Exectition. 5 


| Ferondly, Becauſe it is 3 to ths | 

| Nature of an Abeyance by the Rules of 

Law; for if there be Tenant for Life, 

Remainder to the Right Heirs of FJ. H. 

living, if Tenant for Life dies, . or ali- G 
ens; during the Life of J. S. the Re: : 

mainder is deſtroyed. e 


Thirdly, Becauſe i it woilld create a bee 
N 


Other; beld 4 different Opinieh; 3139. * 
and they thought, there was an im- 
mediate Remainder . veſted in FJ. F. 
to ſerve the Contingent. Lie when 14 130, 
it 1 and that _ Eſtate was deter- IC. 149, 

| fainable® 


— 
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130 


JS me da 

n voted in 4. Fs but 35 Rig 
on, the Eſtate in B. is only Exxon 
for it ariſes to bim upon the ſame 
Contingency chat the Eſtate of 4 8 
riſes, for he could not have a Pee 
before; for then chere would be a dow 
| ble Fee. 


Secchdly Becauſe JS. ont "SI | 
Remainder without any. Grantor, and i 
100. 128. the Law leaves it to Parties to limit their 
own Eſtates; and where Nobody has 
limited an Eſtate, there e can be ho b 

gal Limitation. | 


Thirdly, If a Remainder be veſt 

in J. & he muſt puniſh Waſte, and ei- 
ter for a Forfeiture ; but the Party de- 
figned him no ſuch Benefit, but made 
1 2 only an Inſtrument to convey it 
to others. 

The true Opinion is, that the legal 
Eſtate is executed in A. and B. but tix 
contingent Remainders 15 mo. utterly 
| loſt, becauſe the U cap he. Statute 
muſt be executed in Do e. bh Manner 
as the Uk is mite; 3 there 


1 
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remains a Poſſibility of Poſſeſſion: to 


the Feoffees, to this Puryaſe only, that 


when the Contingehcy happens, then 
the Poſſeſſion may be transferred to 


the Remainder-Man; and if this is an 


Eſtate not known before, and ſo has 
no Determination at Common Law, 


et it is ſuch a one as muſt be raiſed 
a the Intent of the Statute, arid all 
its Ends could not be anſwered without 
it; and therefore to ſuppoſe, as in the 
other Opinions, no Eſtate in the Feof- 
fees, or to reduce it to the Standard 


and Rules of Common Law is equally 


falſe and impracticable. ; 


— R 


Secondly, Hor they may be defeated: 


iſt, IWhere there is no Power of Re- 


vocation given. 2dly, When there is 


expreſs Power of Revocation. 


Firſt, Where there is no Power of 
Revocation expreſſed; ſince Executory' 
Fees, as is ſaid, and Contingent Re- 
mainders tend to Perpetuities, they are 
conſtrued according to the ſtricteſt Rules 
of Law, and as far as poſlible, put-un- 


der the Power of the Eſtate that ſup- 


411 


we” © On 


a 1 I” r 
V s © 4 a _ = = 


= |. And hence came the Diverſity be: 
. | tween deſtroying and contingent Re. 

mainders, and an Executory Fee. 

A Remainder” is the Reſidue of a 
particular Eſtate diſpoſed of by the ſame 
Conveyance; therefore ex i Termini 
Eo, ĩ K 


Firſt, 4 particular Eftate in Being. 
Secondly, That individual Eſtate that 
cba made by the ſame Conveyance as 
8 977 AS » 7 F 
Pop. from Thirdly, It ſuppoſes an Exi ſtence 
We" - mir 22 5 the other goes out 
J 5 
Fourthly, It ſuppoſes the Eftate ſhould 
_ remain in the ſame Manner as it wii 


diſpoſed. 


100. fum Therefore if a Man makes an Eſtate 
140 to the Uſe of A. for Life, Remainder 
iAnd. to his 1, 2d, and 3d Son in Tail, Re- 
jron 399 mainder to B. in Fee, and 4. makes a 
| Chadiey' Feoffment in Fee, and then a Son is 
Caſe. born, the Contingent Remainder is de- 
=— ſtroyed ; for by the Feoffment, the par- 
7 ticular Eftate is extinguiſhed, and aiter- 
wards, by the firft Rule, there would 
_—_ ariſe no Remainder of it. 
* 4 Leon · If Lands be given to one in Tail, if J. x, 
237. comes to Veſtminſter, and the Remain: 
der to him in Fee, Tenant in Tail "= 


— 
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Re. che Eſtate deſcends on Copartners; they 
8 make Partition, tho * S. does come 
of a to Weſtminſter, &c. he ſhall take no- 
ſame thing; for the individual. Eſtate is alter- 


nin ed, and the Freehold altered by the 
Partition contrary to the ſecond Rule, 


If Lands be given to 4. and B. for 4 Leon. 


g. the Life of C. the Remainder to the 237 


: Right Heirs of the Survivor; if 4. re- 
— leaſes to B. the Heirs ſhall take no- 
oh thing, cauſa qua ſupra, _ 
ce . ſeized in Fee deviſes his Land to Ray. 28. 
out bis eldeſt Son Thomas for Life, and if 1 51% 43. 
he dies without Iſſue living at the Time —— 8 
ſhould of his Death, to Leonard another Son, 1 Salk. 
＋ and his Heirs; but if Thomas has Iſſue 2 223. 
living at the Time of his Death, then 
dat the Fee ſhould remain to the Right 
Eſtate Heirs of Thomas for ever. Thomas en- 
Linder ters after the Death of the Deviſor, 
„Re. and ſuffers a Cormmoz Recovery; it was 
kes a reſolved that the Fee that deſcends to 
5on is Thomas immediately after the Death of 
is d the Deviſor, did not merge the Eſtate . 
e par- for Life, contrary to the expreſs Words 
Alder of the Deviſe; for the Remainder to 
vould Leonard muſt be conſtrued to be a Con- 
- tingent Remainder, becauſe it is limited. 
79.1 to taxe Place upon the Determination 
an of the Eſtate for Life; for and can't be hal 
| dies, Fonſtrued as an Executory Fee ; becauſe 
the K 3 there 


\ 


upon a Contingency, and therefore. if 


- 7 
* 


„* 


Thomas, the Recovery deſtroyed the 
particular Eſtate ; and by Conſequence 
deſtroyed the Contingent Remainder, 


before ſuch, Contipgency happened. 
_ 


Leo. fol. 11. Plunket and Holmes. 


2 Saund. A Man deviſes Lands to his Wife for 


75557, Life, and if ſhe has a Son, named 
Samplon Sampſon, the Remainder to him and 
N his Heirs, the Deviſor dies, the Wife 
| 24 ae TEM . n . NE takes 


Ales and Trads. 135 
takes another Husband; the Heir at 
Law, to whom tlie Reverſton deſcended, 
bargains and fells in Fee to the Hus- 
band and Wife; à Son called Sampſon 
is born, he ſhall not take the Remainder; 1 Sand. 
for when the particular Effate deter- 3% 
mines by Merger, the Remainder can't 
veſt, and thongh the Wife had after 
diſagreed to the Purchaſe, this would 
only have revived her own Eſtate, but 
would never be good to limit on it a 
nw Reval 5H 2 = ng 

But if it had been by the ſame Con- 1 co. 80. 
veyance, it had been otherwiſe; as if a Levin. 
Feoffment in Fee had been made to %. 
J. F. to the Ufe of a Husband and Co: Li. 
Wife, Remainder to the Eldeſt Son in **; 
Tail, Remainder to the Husband's 30%. 
Wife in Tail, &c. here is a Fail exe- 


euted in the Husband and Wife imme- 


diately ; but this doth not drown the 
Contingent Remainder ; but when a 
Son is born, the Eftate opens and lets 
it in, after the Eſtate for Life in the 
Husband and Wife is determine. 
For in Equity, the Truſts arofe in 
this Manner, becauſe: this appeared to 
be the Parties Intention by their own 
Limitation, and the Statute executes 
the Poſſe ton, as the Die is limited. 


TR . 


135 Uſes and Truſts. 
Teznant for Life with a Contingent 
Remainder, Tenant for Life is diſſeized 
Pop. 83. the Contingency happens, the Remain- 
der veſts; for fince Tenant for Life i; 
put out by Wrong, he has a Right En. 
try, and in Judgment of Law his E. 
I bonnet EEE 
_ © Tenant for Life, with a Cpotingent 
Remainder, Tenant for Life is diſleiz- 
ed, a Collateral Warranty bars the 
Contingency ; tho it afterwards hay- 
pens, during the particular Eſtate ; be- 
cauſe no Man can claim that which 
he is obliged, as Heir, to defend to 
T 
2 Ro. Ab. F a Feoffment is made to J. S. to 
% the Die of A. for Life, Remainder to 
45 157. B. his Wife for Life, Remainder to ( 
for Life, "Remainder to the firſt Son 
of C. in Tail, 4. makes a Feoffment 
in Fee, this doth not deſtroy the Cn. 
tingent Remainder to the Son of C, 
for Life, who had a Right of Entry for 
the Forfeiture ; and a particular Eſtate in 
Right, on which the Contingent Re- 
nainder will depend, cg 


If in this Caſe, the Wife had enter 
ed after the Husband's Death; this 
could not only have revived her Eſtate, 
but the Eſtate of C. and the Contin- 
gent Remainder thereon, which had 
EE. 5 never 


ingen 
ler 
hap- 
; be- 
which 


id to 


C. to 
er to 
to C 

Son 
ment 
of C, 
0 for 
ate in 


Re- 


nter- 


this 
tate, 
ntin- 
had 
ever 


Utfes/and-Trufts, 133. 
ever. been put out of Being; other. 
wiſe tis, as is ſaid, in Sampſon Fheltom s 
Caſe, if the Coutingent Remainder had 
depended upon the Eſtate of S. 
If in this Caſe, the Son had been 
born during the Life of C. and neither 


J. nor C. had entered, the Son could 


not, but the Feoffees might; for the 


| Poſſeſſion of the Feoffees muſt be ex- 


ecuted by the Statute in the Son, be- 
fore he can have a Remainder by the 
Rules of Common Law; till therefore 
by the Entry, they have revived the 


in this Caſe, releaſes to the Feoffee of 


A. or to the Diſſeiſor, the Contingent 


Remainder could never veſt; for J. S. 
90 ide entex contrary to his own 
Reteaſe, „ e er wings blood | 

A. makes a Feoffment to the Uſe of: Ro. Ab. 
his Wife for Life, Remainder to B. his Gd. kl. 
Son for Life, Remainder to him in 630. 
Tail, that ſhall be the eldeſt Iſſue of 


D. at his Death; A. dies, the Wife makes 


a Leaſe for Years to B. who makes a 
Feoffment and levies a Fine to F. . 
this does not veſt the Cuntingent Re- 
nainder; but if B. dies having Iflue 
in the Life of the Wife, the Iſſue ſhall 
take it; for the Feoffment of B. drowns 
bis own Eſtate for Life, and is a For- 
15 8 feiture 


Fd 


Ales and Tru 


feituro to the Wife, and her Entry pre: 


ſerves. the Contingent De, which how 


depends upon her Eſtate, 
tate were worin out by Bf. 


immediately 
as if B. s 


 Auxion- of Time; and if it be the Re 


ſidue of any of © the fame Eſtates that 
were created by the ſame 'Convey- 


ance, it ahſivets the Notion of a A 


Noy 122. 
Cro. Jac. 
= 5 


oO fic 


mainder. 

A. Man Sovenants ts ſtand foived bs 
the Tie of his Son for Life, Remain- 
der to ſuch a Wiſe as he mall after- 
' wards marry, the Covertaritor makes 
à Leaſe for Years; this will not prevent 
the Riſing of the Contingent Remain 
der, nor bind it; for the Chee nam 
has no Power to demiſe any thing but 
the Reserfon; and conſequently” the 
Freehold remains unaltered to fupport 


the Contingent Remainder; but if the 


 Covenatitor, in this Caſd ad reſerved 


8 5 himſelf a Power of making Lea 


Moor 742 


3, 4 


Lea v. 
Burton. 


„ this Leaſe would have besg good 3 
= a Revocation of the former The. 
Tenant for Life, Rema inder to bis 
Wife for Life; and if ſne be diſturbed 
during her Lite, the Remainder to the 
Wife * Fee, che MHusbänd makes a 


Leaſe to beg ih after the Wife's Death, 


tho ſhe be Fſterbed, ſhe ſhall not have 
the Rever fo; fer the _ has mm 
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ed-it ; ſo there is the lame Eſtate to he 
executed in the Wife as was in Being 
at the. Diſpoſition of the particular e 
Eſtate. = ] 

If A. gives Lands: to B, 95 Life, Re- : Ro. Ab 
wander to the firſt Son of D. Re- Reg 
mainder to the right Heirs of 2. and 2 of 
Z. makes a, Leaſe for Tears; and On 
a Son. is born, this ſhall not deſtroy his 
Eftate ; for there is the Rent | 
ſame Eſtate as was limited; for — 

Frechold it ſelf receives no Variation by 
the making of a Leaſe for Vears, and 
if the Remainder to the Son arifes it 
cant be bound by the 1 for Yearsz 
for enant f or 63 ga had only Power to 
deviſe it during aun Lißs: Quere the 
men. 0 

If 4. ſeied af a 05 hold: in. Fee,, Ro. Ab 
ſurrenders it to: the 2755 his lat Will, 294. 
and after deviſes it to B. for Life; with — 

a Contingent, Remainder ; and after B. dall 

is admitted Tenant, and after he ſur- 

renders it to the Lord of the Manor to 

the Uſe of his Will, the geren | 

happens, 18 dies, his Surrender did not 

defiroy th & 2 eus Remainder 3 for 

in Copyholds a Surrender doth not 

put the Eftate out of the Tenant, as 

it doth in the Caſe of Frank-Tenemems 4 

and th une there $a particular Fr | 
ate | 


140 
ſtate to ſu pport the Contingent Remain 


Hughes 5 


Ates and Truſts. 


1 
Tenant for Life, with a Contingent 


Rep. 27» Remainder, Tenant for Life Bargain 
25 4 40. and Sells the Lands in Fee; this doth 
Hard.4,6, not deſtroy the Remainder, for this 


Co. Lit. 
"Ui 


| 1 but an Eſtate for Life, as is ſaid 


before; and ſo the Eſtate of the Bar. 
gainee will ſu pport the Remainder. 


Secondly, Wher Hes” is a Pomer of 
- Reyocation, 


A Frofiment or Fine, Cc. with N 
wer of Revocation is void at Common 


Law as to all Power of Revocation; 
for the Words of Enfeoffing or 2 


ing, c. transfer the — Righ 


x py and Power of Diſpoſal to the Þ of 
Es ee, c. and therefore for the P arty 
to limit to himſelf a Power of Reos 


cation, and Diſpoſal is repugnant to the 
Force of the precedent Words, and 


would introduce a double Power ſeated 
in diſtin& Perſons over the ſame thing, 


which the Common Law diſallows; 


but this Rule of Law was ſet aſide by 


the ſame Conſtruction that hath brought 


in Execntory Fees; for when before the 


Statute Uſes were limited with Power 


to + ms as the Occafi ion, Circumſtan- 
ces 


| 15 


th; 
or 
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ces and Mind of the Party altered it, 

it was thought reaſonable that the party 
ſhould have Liberty to Revoke accor- 

ding to their own apparent Intent, by 
which Les are ever governed; and 

fince the Poſſeſſion is executed by the 
Statute, as the Party had the Le, the | 
Eſtate continues Rovocable. 1 0 | ; 


A Poter of Revociticn 14 1 5 Hard. 43; 
iſt, a Power relati ng to the Land. | Þ Hallo, 


2. A Power ſimply Collateral to the 
Land. 


Erft, A Power relating to the Land 
is where a Power is limited to one 
that had, hath, or ſhall have an Eſtate 
or Intereſt i in the Land. 


This is again fu fold. 


I. Appendant or Annexed to the E- Hard. 41; 
ftate in the Land. 


2, In Groſs. 


Firſt, Appendant or — to the 
Eſtate in the Land, is when a Man hath 
an Eſtate in the Land ; and a Power of 

Revocation, and the Execution of the 
Power 


Ates and Truss 
Powet falls within the Cc of thy 
Eſtate in the Lands; i Tena fol 
Liſe with - Power to make Leaſes ot 

Neuoſte. Grants 4 Rem- Charge, and 

then makes a Leaſe according to hi 

Power, the Leſſee ſhalt hold it charge 

during the Eife of the Tenant for Life; 
for he hath Power to charge his om 
Intereſt, which; by his own Act can 't b 
avoided, 

And if in this Caſe: he covenants! to 
ſtand ſeized to the Uſe of a Stranger, 
he can't, by any Aﬀter-A&, Reooke the 
Uſes ; for fince, as is ſaid, the Executi: 
on of this Power falls within the Com- 

paſs. of the Eſtate; ſo that, unleſs it 

be executed during the Continuance of 
the Eſtate, it can never be executed; 
therefore whatever Act paſſes awa the 
Eſtate hinders the Execution o this 
Power of demiſing ; for a Man cant 
demiſe that Eſtate which he hath pal 
ed away to anotlier. 
Secondly, In Groß, is Whew: a Man 
hath an Eſtate and Power of Reyocati- 
on, and the Execution of the Power 
falls out of the Compaſs of the Eſtate; 
as if there be Tenant for Life, Remain- 
der in Tail, with a Power lodged in 
Tenant for Life to make a Leaſe for 


Hard. 416 31 I Years to-commence-after his Death, 
to 


141 


SHEA ABS PTS. 


to raiſe Portions to his Daughters ;, this 
is a, Power in Groſs, and if Tenant 
for Life Bargains. and Sells the Lands 
in Fee, this doth not deſtroy the Pow- 
r.; for ſincs the Execution of the Pow- 
er doth not fall within the Compaſs of 


Tu 2 4 
* 
111 X. 
if h 


prevented the Execution of it by ha- 
ving already diſpoſed of the whole Eſtate 
eee 
He mayRefaſe ſuch a Power of Revo Hard a 
cation to = Remainder-Man ; for hethat > ar 
is to have an Intereſt by any: Poſlibility 10 Co.48. 
may releaſe the ſame to the preſent Poſleſ- 
ſor, as well as if he had a future Right, for | 
tis. according to the Policy of the Law, | 
for the Quiet and Peace of the Poſleſlors. h 
Secondly, Where the Power of Re Hard.q1s 
vocation is ſimply Collateral. 1 
TY nd 


144 Ates and Tris, 
And that is, where a Man hath no pie 
ſent Intereſt in the Land; and by the Re 
vocation of the Eſtate is to have nothing, 
In this Caſe, a Fine br Froffment of 
the Land is na Extinguiſhing of the 
Parties Power ; for tho every Man i; 
eſtopped to claim any Intereſt Contrary 
to his own Act, _—_ he paſſes an E 
ſtate to another; yet if a Man makes a 
Feoftment, or levies a Ene, and then 
Revokes ; whereby a Stranget claims ai 
Intereſt ; the Stranger, who is the'only 
| Perſon that can claim, is not Eftoppe 
to claim it; for no Man is FEftopped 
from demanding his own Right by the 


Act of another; and if there be no ll 
Eſtoppell in this Cafe, the Stranger hath th 

a Right by the Contract, - 

And bere of the Manner of Revocation, py 

c Lit. Firſt, If a Man is Tenant for Life, the 
2 — 2 173 having a Power of Revocation, upon CM 
274  Revoking he is ſeized of his forme * 
Eſtate, without Entry or Claim; fat wy 
he is in Poſſeſſion already; and there. BY g. 

fore there can be no Entry, and ths 4 
Claim where the Party is already in : 
Poſſeſſion is a void Solemnity; for it 01 

doth dot make any Change of Proper 
* eg Ul 


othing- 
ent of 
of the 
Man is 
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Second, If there be Tenant for Co. Lit. 
Life, with a Power to Revoke the #3” 
Remainders, and limit new ones,he may 
do both by the ſame Conveyance. 3 

For ſince upon Revocation the for- if. 
mer Uſes are void ipſo facto, without 
any Solemnity ; there is nothing to 
hinder * why the fame Conveyance 
ſhould not create new ones, and the 
Law to ſupport the Contract will ſup- 
poſe the Deſtruction of the antient T/es 
to precede the Creation of the new 


Uſes. 


Thirdly, He may Nevoke Part at init © 
one Time and Part at another; for tbid.Rep. 
this is not entire, like a Condition, for a Oo. Lit. 
Condition is entire, becauſe the Eſtate 
muſt be defeatedin the ſame Manner that 
it is made ; for otherwiſe the Solemnity 
of the Entry will not be equivalent to 
the Solemnity of Lioery ; but a Repo- 
cation is in the Nature of a Limita- 
tion, and there is no Solemnity neceſ- 
fary to the Defeating the Eſtate ; and 
therefore it may be done by Parts; con- 
ſequently if a Fine be levied of Part, 
that is a Repocation only of that Part, 

Fourthly, The Power of Recocation 
follows the ate” -/ ĩ (K | 

A Covenant to ſtand ſeized to the Lee 55,61 
Uſe of B. and his Heirs, with Power Cal. 
of Revocation upon Payment of Mo- 

FFT 
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ney by Z. and his Aſſigns ; B. dies, he 
may tender to the Heir who is in Law 
the 4//ience to this Purpoſe... 


Hh, a Power of Revocation. is in 
ſome Caſes a Forfeiture... 
If there be Tenant for Life, with 
Power of Revocation over the Pate 
Jen in Remainder; and the Regocation de- 
128 51 3a. pends upon Circumſtances ' inſeparably 
annexed to the Perſon of Tenant for 
Life, this cannot be forfeited ; but if it 
depends upon Circumſiances, it may be 
performed by another, the King ſhall 
take Advantage of it, and Revoke the 

Der; as if the Revocation: is to be b 

Writing under the Parties own Han 
and Seals, this cannot be forfeited to th 
_. King; but if the Revocation: is to be up 
on Tender of a Ring by himſelf, or any 
other for him during his Life, this Pow- 

eer is forfeitable. 1 

x Vent. Sixt iy, If a Man makes a Feoffment 
8 ay, with Power of Revocation, when he 
262. hath executed that Power, he cannot li 
mit new T/es upon the ſame Fegffment ; 
but otherwiſe it is, if he had a Power 
to Revoke and limit new ones on thi 
ſame Feoffment, with a ſecond Pour 
of Revocation, Cc. and ſo in iuſiuitun. 


9 by 


Second: 
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laft Claufe of the 1 


The Original of Jointures was in this 
Manner; moſt Lands were ſettled in 


| , whereof Women were not 'Dowa- 
pg de- e; and therefore the Wife upon Mar- 
arably _ uſed to procure the' Husband to 
nt for take the Eſtate of the Feoffees, and ſet- 
t if it tle it to the Uſe of him and her ſelf for 
ay be Life or in Tail, with what Remainder 
; ſhall over he pleaſed; for there was no Con- 
ke the Wl fidence at all in thoſe Times in the 


Dower at Common Law. 
Upon the Execution of Uſes, there 
to the were ſeveral Maxims at Common: Laew, 
which would have given the Wife a dou- 
or any il ble Proviſion, as that no Right could 
be barred before it accrued, and no cal- 
lateral Thing could be received in Sa- 
tisfaction K a frank Tenant, in which 
nen he it muſt have been adjudged, that the 
nnot li =_ muſt have Dower, notwithſtanding 
nent; her Jointure ; and therefore the Statute 
Power provides, that the Intent of the Parties 
on the in this Change of Property, which is 
Powe! i made, ſhould be obſerved, as that the 
fim. I Wife ſhould not claim both her Doerer 
and Settlement, contrary to Juſtice. 
To make a good Joint ure within the 
Narute, fix Things ate ar” i 
L 2 Fit, 


1 The Exeration of - Jointires * 3. 


— 
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Firſt, The Eftate muſt of Neceſlit 
take Effect immediately after the Deat 
of the Husband. OE Ro 
If the Husband be Tenant for Life, 
the Remainder to the. Wife for Life, 
this is a good Fointare, tho not with- 
in the expreſs Examples of the Statute, 
for tis within the Equity and Deſign of 
Wh ono ⁊ ⁊ y 
Rep. If the Remainder be limited to the 
Aſhtons Wife, upon Condition, her Acceptance 
of ſuch a Conditional Fointure makes 
it good; for this Eſtate - ſupports the 
Wife well enough, and tis in her Pow- 
cr to continue it during her Ieife ; there 
fore an Eſtate durante widnuitate is : 
. çç0ç00ç 
4 Rep. 3. If an Eſtate had been made to the 
Husband for Life, the Remainder to 
J. S. for the Life of the Husband, to 
ſupport Contingent Remainders, Remait- 
der to the Wife; this is a good Join 
Hutton If an Eſtate be made to the Hus. 
es, z. band for Life, the Remainder: to the 
TP > Wife for a Jointure; this is no. good 
Jointure; for tis not within the Word 
or Intent of the Statute ; for the St 
tute deſigned nothing as a Satisfaction 
for Dower, but that which came ** 
. . r- 4 P al 


ceflt 
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Lite, 
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tatute, 
ſign of 
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ptance 
makes 
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* Pow- 
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he Sta- 
Sfaction 
in the 
ſame 
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fame Place, and is of the ſame Uſe to 


the Wife; and tho' J. S. dies during the 


Life of the Husband ; yet this is not 
good; for every Intereſt not equivalent 
to Dower, being not within the Statute 
is a void Limitation to. deprive the Wife 
of her Dower, and a void Limitation 5 
is as if there were none at all. 
lf an Eſtate be made to the Uſe abs Gu 2. 
4 for Life, the Remainder to the Wife Hob. 151 


for Life, this is not 800d, tho A. dies 


living the Husband. 


If an Eſtate be made to the Husband nns 
bor Life, the Remainder to F. $. for 5*:- 


Years, the. Remainder to the Wife for 8 


1 this is not good. | 
Man makes a Feoffinent to the 
Uſe of himſelf for Life, Remainder to 

the Son and his Wife, and the Heirs of 

the Body, of the Son, this is no good 
Tointure; tho the Wife hath an immes- Ibid. 
diate Franktenement; for to be within 

the Caſes of the Statute, whereby: 
Dower is barred, the Wife muſt have 

a ſole. Property after the Death of her 
Husband. 

A Fointreſs of Lands mortgaged. and Bertus 
it was decreed in Chancery, that the Wife gast 
ſhould pay the Mortgage, and. to hold Rep. 27 
the Land, not only during her Life, but 
till ſhe and her Executors be  re-paid 
with Intereſt, { 

Ly A 


_ Uſes and Truſts. 
A Feoffment in Fee to the Uſe of 
the Feoffee for Life, the Remainder to 
1 Sid. 3.4. the Die of his ſecond Son for Life, Re- 
Bridg- mainder to the Tſe of ſuch Wife a; 
man, the Son ſhall take, Remainder to the 
5: Ju- Heirs of the Son, the Father dies, the 
Son marries and dies, the Wife is not 
by this Settlement barred of her Dom- 
er; for this at the Time of the Creati- 
on, Was no certain Proviſion for the 
Wife's Life; for the Son might have 
married and died in the Lifo of the 
Flather. 

2 Bull. It may be immediately either after 
_ „the Natural or Civil Death; and there- 
Co. Lir. fore if the Husband be baniſhed, the 
73:2 Wife ſhall have Dower. 

__ Secondly, it muſt be for Term of her 
own Life, or a greater Eſtate, otherwiſe 
- it doth not anſwer the Defign of the 
Co. Lit. Dower; therefore if an Eſtate be made 
36 to the Wife in Tail or in Fee, this is 

a good Fointure. 

If an Eſtate be made for the Life 

or Lives of many others, this is no good 
Fointure. 
Ibid. A Leafe of 100 Years, if the Wife 
+ live fo long, or abſolutely is no good 
Fointure. 

For the Statute provides, that when 

the Wife hath an Eſtate for Life by 
Settlement, ſhe ſhall be barred 3 her 
Docber 


1 50 


5 7 . a 0 
= — . —— EE c FEST, EPI, 
29 — 2 5 FARO ＋ = n * So * — — 
- N by 3 


— f 3 — a 
4 ” 2 2 : : 
— — — — © — 7 7 8 9 g <> ny 0 — ——— . = Front, 
OS . — —ö“I — — —— — 3 2 2 
SS — Ei x — 2 —— (Da —ͤ * 


- = 97 . 22 
ad. —T—FTvTr Ct 
0 I EEE 

7 3 = * - — = 

22˙· IONS et Rr bs. 

3 — x 

* 2 = 

Be nb dee SEEDERS Dt 2 HR ot ate 
OS. FS N ä — — 
we . — - 0 , 


x er q 
ö 


— — - : — — —_ 1 
r 8 * — f, LAS. < = * 
F ; ; x — 9 >. 2. 
FFT. ͤ——'.. ES EE oo ] ˖6—Ü—ÄÄ— a Ss 
9 TAS * yy N DT — 3 4, yy < 9 5 * | 2 — 2 TY 2. 1 
8 — r ᷣ K —— .. es big 
— r nn 4 ny. nn. +, I 
© — „ \ ALS - av. ABT x 8 8 — 
— . - W — ” N 
2 


tis 


Ues and Trutts. 151 


Dower at Common Law; if ſhe hath a- 
ny greater Eſtate, ſhe hath an Eſtate 
for her own Life included in it; but if 
ſhe hath any leſs Eſtate tis out of the 
Statute. | 
Thirdly, it muſt be made to her ſelf, 2 Lit 
and not to others in Truſt for her, tho 
by her Aſſent, and expreſſed to be in 
go of her Done ; for the Sta- 
tute only bars the Dower, when by it 
the Poſſeſſion (which was formerly a 
Uſe) is executed in her. 
gurt hy, It muſt be in Satisfaction co Lit 
of her w ole Dower, and not of Part _ 
- for if it be in Satisfaction of 4 * 
Part, 'tis uncertain, for what Part; 'tis 
in Satisfaction of her Dower: But if it be 
wy ous of what Part, Oyere if good, 
f an Eſtate be made to the ifa in 
Satisfaction of Part of her Dorer be- 
fore Marriage, and after Marriage o- 
ther Lands are conveyed, wherein it is 
ſaid to be if full Satisfaction of all her 
Dower, if ſhe waives the Lands convey- 
ed to her after Marriage, ſhe ſhall have 
Dower for all the Lands of her Husband, 
notwithſtanding the Settlement is in Sa- 
tisfaction of Part. 
Fifthly, It muſt be expreſſed to be in ce. 
Satistaction of Dower. .. * — 
An Averment is ſufficient; for fince 2, : 7 
before the Statute, all Lands were ſet- 
L 4 _ _- -. ted 


1 Ales and Truſts. 


Ibid. 


| Owen 33. 


tied by Way of Uſe, it was not necef. 
ſary it ſhouid be expreſſed in the Con- 
veyance, that it was in Satisfaction of 


| Dower, ſince the Wife was not Dowable 


of Dies; and if the Heir could not take 


Benefit in ſuch Caſe by Averment, the 


Deſign of the Statute, as to many Ca- 


ſes, would have been avoided. 


A Demiſe of an Eſtate for Life cannot 


be averred to be in Satisfaction of a 


Dower, unleſs it be expreſſed ſo in the 
Will, for there can be no Averment 
contrary to the Will, and conſequently 


there can be no Averment contrary to 
the Conſideration implied in every De- 


viſe, which is the Kindneſs of the Teſta- 


tx; and fo it cannot be averred, that the 


quitting of Dower was the Conſideration 
of this Devi ſe, beeauſe tis not ſo expreſſed. 
If an Aſſurance be made to a Wo- 


man for her Jointure, and this is not 


expreſſed in the Deed but averred, ſuch 
Averment is not traverſable; for tis not 
material by the expreſs Words of the 


Statute ; and therefore tis not a neceſ- 


36. 1. 


ſary Point to entitle themſelves to it by 
the Benefit of this Diſchar ge. 
Sixthly, A Fointure may be made 
either before or after Marriage. 


* 3. If it be made before Marriage, ſhe is 
Sole, and as ſuch under no Man's Pow- 
er; if after Marriage, ſhe takes a Join. 
i | | Fife 


Co. Lit. 
36. b. 


by Pa 
limitec 
and th 
rol 3 an 
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ture in Satisfaction of a Dower, ſhe 
may wave jt after Coverture; but if 

ſhe enters and agrees thereto, ſhe is 
concluded; for tho a Woman is not 
bound by any Act, when ſhe is not at 

her own Diſpoſal ; yet if ſhe agrees to 

it when ſhe is at Liberty, tis her own 

AR, and ſhe cannot avoid it. 5 

If a Joiuture be made to the Wife 1 Bols 
before Coverture, and the Husband and 15. 
Wife alien by Fine, the Wife ſhall not 36. 4. 
afterwards be endowed of any Lands 

of her Husband's; for ſince ſhe quitted 

her Dower when ſhe was at her own 
Diſpoſal, ſhe can claim nothing but 
the Jointure; and that ſhe has paſſed 
away by the Fine levied; but if the Joiu- 

ture was made during the Coverture, 

and then ſhe relinquiſhed it by Fine, yet 

ſhe ſhall have her Dower of the other 


Lands; for the Acceptance of a. Join- 


ture, during the Coverture, is no Bar 
of her Dower, and ſhe paſling it by ne, 
cannot be conſtrued as an Acceptance 
of Property in them, ſince that Act is 
capable of another Conſtruction; (ig.) 
to bar her of her Dower in thoſe Lands. 

The Wife may waive her Zointure 3 Co. 26. 
by Parol in pais, for the Uſe. may be Pod. 88. 
limited by Parol at Common Law; , 
and therefore may be deveſted by a- 
ro; and the 24 H. 8. by its expreſs 

| 5 Words, 


154 


| 29. b. 
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Words, has no Power to execute the 


Freehold in her when ſhe refuſes. © © 
Co. Lit. 


If an Eſtate be made to the Wife for 
her Fointire durin 4 the Coverture, the 
Remainder to F. §. in Fee, and the 
Wife eaves this Fointure, J. S. ſhall 
have the Remainder; for here was a 
particular Eſtate at the Time of eres 


ting the Remainder ; ſo that it had the 


Ce Lit. 
348. 4. 


A Man covenants to ſtan 
the Dye of himſelf in Tail, the Re- 


Circumſtances of · a Remainder, being 
the Reſidue of a particular Eſtate then 
in Being; and ſince the particular E- 
ſtate was defeaſable by an Act that could 
not hurt the Remainder, the Remain- 
der upon ſuch Deſtruction of the par- 
ticular 1 Eſtate comes in Being. 

"ſeized to 


mainder to his Wife for Life, the Re- 

mainder to B. in Tail, and then be 
makes a Feoffment in Fee to the Uſe of 
himſelf and his Wife for their Lives as 
a Yointure, the Remainder to C. and 
dies without Iſſue, the Wife is Remit- 
ted; for where a Later, and Defeaſa- 
ble, and a Former, and Indefeaſable 
Title coneur in the ſame Perſon, there 
muſt be a Remitter. 

But in this Caſe the Wife hath two 


Titles both waivable by her, the fir 


indefeaſable by any third Perſon ; the 
alle Þ 5 a third Perſon; | 


later defeaſa 
| for 


Heirs 
wards 
of the 
the P 
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out If 
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for upon her Claiming by the ſecond © 

Title, ſhe waives the firſt, and. conſe- : 

quently the Remainder in B. commen- 

ces, and he ſhall have his Action; and 

therefore ſhe muſt be in her former Ti- 

tle to ſave the Contention and Trou- 

Dre, on un 
But if an Eſtate be made to the Hus- co. Lit. 

band in Tail, the Remainder to the Wife We 

for Life, the Remainder to the Right z. * 

Heirs of the Husband; the Husband after- 

wards makes a Feoffment in Fee tothe Uſe 

of the Husband and Wife for their Lives, 

the Remainder to the Right Heirs of 

the Husband ; the Husband dies with- 

out Iſſue, the Wife may claim, by which 

ſhe pleaſes, and is not Remitted noleus 

Re- cout; becauſe here are not two Titles, 

Re- the one indefeaſable, and the other de- 

he feafable by a third Perſon, but both equal- 

ſe of ly firm; for the Right Heir of the Huf- 

$ as band, upon the Waiver of the firſt E- 

and WW ſtate, by the Wife, can claim nothing 

mit- in the Land, contrary to the Feoffment 

zaſa - of his Ynceftor ; and therefore that E- 

able tate which the Wife claims is inde- 

here I feaſable, and no Stranger is prejudiced 

by being put to his Action. 
two W But if ſhe makes no Election, the 2 Ro. Ab. 
firſt I ſhall be ſuppoſed to be in of her elder 4, Ed. 2 
the I Eſtate, becauſe every one is preſumed 1g. 

ſon; I to chuſe what is moſt for his Benefit. - 
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Oro. Jae. If the Wife has an old Right before 


the Coverture, and afterwards takes 2 


Jaointure of the ſame Lands ſhe ſhall 


be Remittet. 


An Eſtate ſettled to the Husband bo 
Life, Remainder to the Wife for a Join- 


ture, except ſuch of the Lands as the 
Husband ſhould deviſe, this Exception 
is repugnant to the Grant; becauſe the 
Settlement might be avoided by the 
Husband deviſing the whole. 


Of Pleading Jointures. 


In a Writ of Dower the Tenant: 
pleads a Fointure in Bar of Dower, 


and concludes that the Wife claimed 
after the Coverture, by Force of the 


Fointure; the Wife makes a Title to 


the ſame Lands by another Conveyance, 
and concludes her Replication without 
traverſing the Claim alledged in the Bar; 
but the Tenant cannot rejoin, that the 
Wife claimed by Force of the Jointure, 
without traverſing her Claim by the Ti- 
tle alledged in the Replication ; and the 


Reaſon 'of the Difference 'is this, the 


Claim by Force of the Jointure alledg- 


ed in the Bar is out of Time, and idly 


' pleaded ; and therefore requires no Tra- 

zerſe ; for by the general Words of the 
Statute a Foirtare is a good Plea in 2 

1 : 


Rep 
Clai 
verſi 
veya 
brou 


in F 
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be aſſured, during the Coverture, ſhe 
may have Liberty to refuſe them; ſo 
that the Wife, to avoid the Bar of the 
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ef Dower; bur there is an Exception lob 5. 
in theſe Words, provided if the Lands 


Statute, muſt plead that ſhe is within 


muſt ſhew what is for her own Purpoſe 


the Exception of the Statute ; for ſhe 


and Advantage; but when ſhe ſets up 


a Claim by another Conveyance: in the 
Replication, the Tenant cannot plead a 


Cro. Jace 


Claim by the Jointure without tra- 


verſing her Claim by the other Con- 
veyance, becauſe the Matter muſt be 
brought to Trial when any Difference 


in Fact is ſtated; and he that denies 


ly pleaded muſt draw to the Iſſue by 
offering a Traverſe. ee. 
Of the Wife's Alienation of her Join- 
c By the 11 H. 7. 20. If a Woman 
hath an Eſtate in Jointure or in Dotw- 


the Fact of any thing properly and fit= 


er, and aliens by. Recovery, or other- 


wiſe, he that- hath an Intereſt, and to 
whom the Land ought to belong, may 


enter as if the Woman were dead, with- 


out Drſcontinuance or Recovery... 
A. Uſe at Common Law, ſettled by 


the Husband on the Wife for her Join- 


Faure, 


- _— > = co ner eee — Ee Ir IIS rn re — — — 
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ture, is within the Intent of the Statute; 


for tis an Hereditament within the 
Words of the Statute; and tho the 


Statute ſpeaks that it muſt be by Dj. 
ſcent or Purchaſe of the Husband; yet 
it muſt be an Uſe 3 to be 


within the Law; becau 


tis Part of 


tte old Eſtate which the Husband had 
buy Diſcent or Purchaſ, 


Since the Execution of Dies, an 7 


ſettled in Marriage on the Wife by the 


HAHusband, is within the Statute; for it 


comes within the expreſs Words (given 


to the Husband and Wife, by any feiz- 


ed to the De of the Husband) for eve- 
ry one is Party to an Act of Parliament; 


and therefore the Feoffees transfer their 


— in the Manner that it is ſct- 
tied. 63: 5 FT 
A Woman ſeized of Lands in Fee 
Simple takes a Husband, and has Iſſue 


a Son, and ſhe and her Husband levy 


a Fine of her Lands with a Grant, and 
Rendey. back to them both in ſpecial 
Tail, the Remainder to her Right 


_ Heirs, if the Husband dies, and the 


Wife after levies a Fine of theſe Lands 
this is no Di ſcantinuance within the 


Statute; ſo if a Woman conveys Lands 


to the Anceſtors of her int. cd Huſ- 
band, who re · conveys it to the Hus band 
end Wife in Tail, the' Wife, altes th 

5 e 5 
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coverture may alien; and yet 0 out 
of the Danger of the Statute ; for the 
Statute intended to redreſs the Miſchief 
of the Wife's Alienation of the Huſ- 
band's Lands, and theſe were originally 
her own. 

| If Lands be ſettled to the Uk of the 
Husband and Wife in Tail ſpecial for 
ber Jointure, the Husband dies, the Wife 
Aliens in Fee, the Iflue may enter in 
the Life of the Wife; for by the 1 Rich. 
3. c. 1. the Acts of Ceſtuy que Uſe ſhall 
bind the Feoffees, and according to his 
Title and Intereſt in the Lands; 10 2 
the Feoffee of a De in Tail might 
have entered after the Diſcontinuance of 
ce que Uſe in Tail, without being 

put to their Foruedom; and therefore 

if the Statute of H. . did not give an 
Entry in the Life of Ceſtuy que Uſe i a. 
Tail, it would be to no Purpoſe. 

Husband and: Wife, Tenant in Tail Brown's 
Special, Remainder. to the Heirs of the Ca - 
Husband ; the Husband Aids the-Iſſuc x Rep. 5- 
levies a Fine, and by it grants all his 
latereſt to J. $. the Wife makes a Leaſe, 
for three Lives, not warranted by the 
37 H. 8. J. S. may enter immediately, 
and ouſt the Leſſee; for J. &. is the Per- 
ſon that has an Intereſt, and to whom 
the Lands ought to belong „for the 
Hey concludes the Iſſue of? the Tail; 


by 
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baby the 32 H. 8. 36. a Fire levied of « 
ny Lands intailed to any of the Ance- 

ſtors of the Conuſor is a Bar to all In- 
tents and Purpoſes, and the Remainder 

is granted 3 Common Law; ſo 

that 7. F. hath the next immediate 

Intereſt, and conſequently may enter 

for this Alienation in the Life of the 
If the Wife be Tenant for Life of the 

Husband's Lands, the Reverſion to the 

Iſſue in Tail, and Tenant in Tail ſuffers 

a Recovery by Diſſeizin of the Wife, and 

then the Wife releaſes to the Recoveror 

with Warranty, the Wife dies, the Iſſue 

in Tail dies leaving Iflue, his Iflue ſhall 

not avoid the Collateral Warranty of 

| the Wife; for if the immediate Heir in- 
| heritable, either before, or at the Time 
| of the Alienation, conſents upon Record, 
Z he is not within the Benefit of this Sta- 
tute by the laſt Proviſo ; but if after 
the Alienation of the Wife, the Iſſue in 
Tail had releaſed upon Record, this 
had been no Bar of the Tail; for when 
the Iflue has any Right as Tenant in 
Tail, he cannot by his Act bar his Iſſue, 
Meſtminſt. 2 C. 1. and ſince the Statute 
de Dons is not repealed by expreſs 
Words, a Conſent to part with any 
Right accrued to Tenant in Tail, is 
within the Verge of the Statute. * | 
| .  - Theo 
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There is a Difference between this Sta- 
tite and the 6 of R. the 2. for there 
the next of Kin to the Perſon raviſned 
hall enter, and by the Words of the 
tatute, ſhall hold it Jure Hereditatis j 
and therefore if a Daughter entered 
and held it Jure Hereditario, the Son 
born afterwards ſhall not diveſt it; but 
here the Statute ſays; That the Perſon 
that has Intereſt ſhall enter and hold it; 
and therefore if a Daughter enters, a Son 
born afterwatds ſhall diveſt it; 


Thirdly, Of the Caſes out of the Sta- 
tute; and they are two-fold: 


i. Where Uſes are limited upon Uſer: 
2, Where the Uſes of Terms are li- 
mited f 


; Firſt Where Uſes are limited uport 

Uſes; if a Man bargains and ſells his 
Lands to A. to the Uſe of B. the Sta- 
tute cannot execute the Lie in Z. for by 
the Bargain and Sale, which implies a 
Conſideration, there is a V in A. and 
before the Srarute it was impoſſible that 
two diſtin& Perſons ſhould have the Uſe | 
&« the lane Land. ĩ ⸗éͤ 
Aud by the Statuts, the firſt ie cannot 


* 
4's 
— 1 


be executed in A. ſince there could not 


be two, plenary Perles and the ſo« 


cond 


Vaugh. 5. 


Caan. Ca. 


114, 115. 


Pop. 81. 


4 Rep. 4. 


any other Uſe than to the Lie of th 


contrary to "the Delig igen of the | Will 
 peating in the 


2 Vent. 
312. 


312. B 


chert v.27, 
| Durdant. 2 


the Confideratign moyes 
the "Us of: 7: 8 §. and , ang up 


by the Statute, cauſa qua ſupta.; bu 
the Court af Chancery will  yngoub 


be to the Ve of Ceſtuy , Uſe, a 
will ne ker the Will h b 


and Fexprefſpm facit Cefſare Tacitum 
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Deviſee, for that were an, 2 le 
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But 77 an Uſe be Ex preſſed, it 1 
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But if. Lands be 5 Hed to i during 
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mainder to the Heirs of B. now living ; 
this is Chancery. Traſt in B. and not 
executed by the Statute ; for this was 
the Deſign. of limiting an Eſtate to 4: 
that a Tail might not be executed in B. 
whereby he might have a Power to 


g „ ER Bp” | 4 | 
Secondly, - Where the Uſes of Terms 

are limited aut of the Statute; ſee 
before; and theſe Limitations. are 
te0-fold. r e 


| Firſt, Of Such 4 wait 22 an Inhes 
Secondly, Ti erm in Croſs. 


irſt, Such as wait on the Inheritance: Tue Caf: 

The Original of this was in the Time f, Biſhep 
: | : ember- 

of Queen Elizabeth, when Mortgaging ton's 47 

by Way of railing Terms was invented; gument, | 

and then if a Marriage Settlement was 

made, or a Purchaſe upon valuable 

Conſideration, and the Mortgage was 

diſcharged by the Purchaſe-Money, or 

the Marriage-Portion, it was thought 

ft to take an Aſſignment of the Term 

in Truſt to .the ſame Perſons to whom 

the Inheritance was limited, to protect it 

againſt latter Mortgages. 

And hence it is that the Inheritance Caſe f 
was limited in Tail, with Remainder F etu-, 


| ties, 3, 43 
M3 Over, 6, 112 ; 


over, the Truſt of the Term might be li. 
mited in the ſame Manner; and there. 
fore if the Tail was docked by Fine and 
Recovery, the Truſt of the Tail and 
Remainders ceaſed, and attended the 
Inheritance in Fee, for the Truſts could 
nat protect or attend theſe Eſtates that 
were not in Being, and the Truſtee, who 

is but an Inſtrument to protect others 
cannot have it to his own Uſe. 

The Intailing a Term is not within 

: the Statute de Donis Condit. for that 

Ibid. 3.11. Statute extends only to Eſtates of In- 

heritance, and not to Chattels, which the 

the Rules of Common Law have car- 

_ ried into another Channel. I 

And therefore in this Caſe the Traftee 

and Tenant in Tail may diſpoſe of it 
bid. 3.11. without a Fine or Recovery; and this 
upon valuable Conſideration, will bind 
the Iſſue; becauſe, fince the Chancery are 
not bound by the Statute, they are at 

Liberty to direct the Rules of Equity, 
and 'tis not Equity to ſet up the Truſt 
to the ue when the Anceſtor has re. 
ccivea for it a FValualle Comſideration. 

m4 z. 11. And it will be /fets to pay Inte 
ſtates Debts, for all Chattels of Inte- 

ſtates are Aſſets at Common Lau; an 

tis not Equity to direct it otherwiſe. 

But if the Inheritance of an Uſe be 
intailed, the Alienation of Tenant 
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n Tail, will not diveſt it out of the If- C Lit.) 
ſue, for 'tis within the Intent of the 20. 
Statute de Donis, which ſays that if 
an Eſtate be thus limited, the Doxee 
hall not alien to prejudice his Iſſue; 
and the Chancery in interpreting Mens 


Contracts, is bound by the Intent of 


an Act of Parliament. Fa 

If a Term be given to 4. in Truſt Due, 
for B. in Tail, with Remainder over, c.. 
attendant on an Inheritance, and J. ſur- Not. 1. 
renders to B. this ſhall not deſtroy the my 3 
Remainder; for tho' the Surrender de- 
ſtroys the Eſtate at Law, yet the Truſt 
pemains in Equity, if the Party had No- 
tice. „ | | 

But in Caſe, if A. or B. had aliened Caſe of 
vpon valuable Conſideration, without © 11. 
Notice, this would have deſtroyed the 
Equity of the Iſſue and the Remain- 
der Man, | Eee 


Secondly, Terms ig Groſs, Of Execu- 
tory Truſts, or Terms in Groſs, is al- 
ready ſpoken in the Law of Execu- 

| tory Truſts. 5 5 85 


If a Leaſe be limited in Truſt, and Chan. | 
the 7. ruſtee renew the Leaſe, it ſhall be Rep. 135+ 
to the Benefit of Ceſtuy que Truſt; for 
if the Truſtee takes on him the Truſt, 
be takes upon him to act for the Bene- 

| M3 fit 
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fit of the Party to wham the Adban I frſt © 
tage of the Term was original) de. ke 0 

The Father made à Truſt for this was 
Will, and deviſed 500 J. to each of the be he 
Daughters, payable at their full Age Feoff 
or Marriage; or if any ot all ef them other: 
died before, then to others; the Traſt I ſtate 
out of this cannot allow Maintenance tu Ned o. 
the Daughters, tho' they have no other Mof tl 
Maintenance, becauſe the whole is de- Mich | 
viſed to others; and therefore, if the I ſub 
Truſtee deducts any Part of it, they do Md 01 
not follow the Intent of the Will. uc 
1 Co. 120. Where 4. ſince the Statute of the ect t 
&c. 27 of H. 8. enfeoffed B. in Fee to tht now { 
fe of himſelf and his Heirs, during the of w. 

Life of C. then to the Uſe of the fit e 
Iſſue Male of C. in Tall, ſo on to the this 
tenth Iſſue; then to the T of D. in limit 
Tail, then to the Uſe of F. in Tail, {41d « 
Remainder to the Uſe of the Right M''97* 
Heirs of J. Y. enfeoffed C: before the Mcver i 
4 co. 137. Birth of any Iſſue, without any Conſ- i of 
| deration; and having Notice of the Len Neontit 
afterwards, on a Trial between the tie I. 
Feoffee of C. and his Iſſue, this Matter ſocve; 
came in Queſtion ; and the Point of the "co 
x Co.135- Caſe was, whether or nb *theſe- contin Mduene 

fe gent Uſes are deſtroyed by the Feof. low. 
ment to d and it” was reſolved that at Co 
they are, In handling this Cafe, I fhal ion 


* 
Lo ” 


Utes an tus. 
dan. | ehdenyour to they, that C. the Feof: | 
* de. 5 1 or Id! not ſtz and ſe ized $i for- 

Whinci « Uſer tit ig the men 
N h 5 made without eee and 
f the be had Notice of the Ules ; for this 
Age Feoffmient divente 8 all 0 ſtate out. ob 
them others, and by [7 ained à new E- 
rafice MY ate in Fee by - which he paſl- 
ice to Med over t6 C. fo that C. is not ſeized 
other of the old ft fe, hee to ſuch. and 
15 de. ſuch Uſes, bt oy a new Eſtate that 
f the Wis ſubject ts fi no thy, bees uſe not e Trel- 
ey do ſed or limited, arid the Tint by Wren 
*- Mfruction, will got make his Eſtate ſub- 
F the ect to Uſes aninexed to dn old ſtate, 

» the now gone and on!! remaining in Right; 


er into whoſeloever Hands it Came, 


for were the Lai chargeable with the 


) the this would be. a Perj petuity ; for by 
. in limiting 4 great many contingent t Uſes, : 
'Tail, Mind charging the Lands with them a- 
Right one poPeffionts, into whoſe H. nds ſo- 
> the cer it cariie ; and it being in t e Pow- 
on- er of Fee. bar and defeat theſe 
Uſe, Ncontingent e (as it cannot Verg 
| 5 tie Lands charged into who * 


ſoever it came) with them, all theſe 


inds 


attet 

f the laconvenienctes, tho neceſſary Conte 5 
ntin- fees of a Seide ekuity, muſt = fol; 
Ts low. Therefore a e e Wa not 0 a. Thing | 
that af Contmion Tat, 2 to. the Pof 
fhall eo :0N of the Land, but the Privity of _ 
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Eſtate ; therefore the Chancery did nat 
charge all the Perſons that had the 
Lands, but only thoſe Perſons that cam 
into the Lands by Priyity of Eftay 
and with the Truſt and Confidence a 
firſt repoſed in the Tertenants; and tha 

for the Reaſon aforeſaid, leſt they 

might encourage Perpetuitzes ; and they 
conſtrued in a Court of Equity, th: 

5. Pl. 10. Limitations of Les, as thoſe of Eſtate 

in Poſſeſſion were at the Courts 
Common Law ; for the Chancery woul 
not ſet up a Rule of Property diſtind 
from that at Common: Law, eſpecial) 
in Caſes ſo inconvenient ; for if the co 
tingent future Uſes might not be ge 
ſtroyed as well as contingent Remain 
ders; then by the Limitation of then, 
an Eſtate of Inheritance would be ſo 
fettered, that Nobody would meddl 
with the Purchaſe of it; and what Res 
ſon can there be aſſigned, why a contin 
gent Uſe cannot be deſtroyed as wells 
a De in Eſſe, which was daily deſtro 
ed, and that by the Conſtruction of the 
greateſt Equity ; for if the Feoffee to at 
De, had for good Conſideration er 
feoffed another who had no Notice, tht 
Uſe was deſtroyed, tho' the Feoffr 
me in by Privity of Eſtate ; and thi 
for the ſame Reaſon, for if the Land, 
were charged with the Uſe into ine 
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Hands ſocver they came, the Inconve- 
niencies of 4 2 would imme- 
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diately follow ; for who would meddle 


with. Lands, that they could with no 


Poffibility know whether it was charg- 
ed with a De, or not; for that it might 


be limited in ſo ſecret and private a 


Manner, that it were impoſſible to 


come to the Knowledge of it. There- 
fore ſuch Feoffee ſtood feized to his own 


Uſe; and the only Remedy for the for- 
mer Ceftuy que Uſe, was to complain 


in Chancery of the Feoffee's Breach of 

Truſt. So if Difeizor had entered up- 

on the Feoffee, he had not ſtood ſeized 

to the Uſe Ec. but the Feoffee muſt | 
have entered, and then have revived the 1/ the Heir 
Uſe, which as it ſeems to me, he might „ fe 
be compelled ta do in Chancery; and to df 
if he had ſtood ftized to the Le, he te Tus 
would have been puniſhed by Law, as 3 
a Wrong-Doer, for taking the Eſtate, fanding 
and thoſe Profits to himſelf he had 0 IT 
Right to; and yet would have been an- P. Nort. 
ſwerable to the Ceſtuy que Uſe for the Ca. 14 
Profits, as was the Feoffee; beſides he 
came not in Privity of Eſtate, and fo 


was not liable to any Contract or A- 


grcement made by other Perſons concetn- 

ing thoſe Lands he claimed not by or 

from any of them; neither was any 

Confidence repoſed in him. An Alienee, 1 Co. 152. 
| nor 
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| nor Perſon Mtaint, were no} py 
I 0- 


Low, be ſeized te a ! ſe; for in their 
Co Wy of Men 
collected by Force of the King's Tel. 


+ own Le and Behalf) to the Uſe of. 
bother; for: they we not at firlt created 
to that End, and they having no Pow: 
er as a Corporation, any other than 


they receive by Force of the Letten 


Patents ; and by that. they being cot: 
ſtituted only to. fuch and ſuck Ends 
they wafit Power as a Corporation, to 
take Lands to the T/e of other People, 
for that is an End Nobody could think 
of, in the Erection of a Corporation; 
neither ſhall the King ſtand ſeized to i 
Ve, for all the Lands he is ſeized ©, 


he 


cauſe 
the! 
vance 
trim 
them 
collſe 
for th 
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be is ſeized ia Jure Corong, for the 
Maimregance afid Suppott of kis Crown. 
and Dignity, and the well Governntent 
of the Common Wealth, which is a 
Uſe the Law defigned him primitut, 
and conſequently tis excluſive of alf 6- 
ther Lies: Neither can it be imagine 
that the King ſhould in Point of Ho- 
nour ſtand ſeized of Lands only to the 
Benefit and Advantage of another, and Ro. 580. 
b be a Sort of Bailiff to him. * © 

Tenant by the Conrreſy, or Tenant 


cauſe they come to theſe Eſtates by 
the Diſpoſition of Law, for the Ad- 
vancement and Encouragement of Ma- 
trimony ; and thoſe Eftates are given 
them for their own Maintenance, and are 
conſequently excluſive of all other Uſes, 
fot the Advantage of otlier People. 
Onere if at this Day an Eſtate be quere. 

given to a Man and his Heirs, to the Uſe 

of hith and his Heirs, in Truſt for ano- 
ther and his Heirs, whether the Wo- 
man ſhall be endowed without any 
Truſt ; for if ſhe be not, then here will 
be an Eſtate of Inheritance in Fre Sim- 
ple, fo ſettled that no Woman can have 
Dewer of it; for a Woman is not dow- 
able of a Truft rde Vnere. Lord by 
Eſcheat cannot be ſeized to an Uſe; for 
be comes in and claims above the 


15 
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in Doccer camot be ſeized to Dies, be- Hard. 469 
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56 8 Uſe, by a Condition in Law ſecret. 


ly annexed to his Eſtate in its Com- 
mencement ; eig. That, if the Feoffes 
died without Heir, he ſhould re-enter, 


and fo he claiming in by Force of 4 


Title Paramont to the Uſe, ſhall never 
be ſubject to any Charges that take 


their Riſe and Date from an inferior 


Time and Title, bs 
Beſides he has the Land in Satisfac- 


tion for his Services that are now gone; 
hut what Satisfaction will it be if he is 


ſtill: to hold the Land charged with 


the Lie. 


A Man poſſeſſed of a Term in Trift 
for another, is attainted of Treaſon; the 
King is not ſubject to this Truſt, 2 
Roll. 780. 5 
Otherwiſe of Tenant in Dower ; be- 
cauſe ſhe comes in in the per, by the 


Aſſignment of the Heir, and not in the 


poſt, as Tenant by the Courteſy, 1 Inſt, 


239, or Bro. Feoff. Uſes 338. a, makes 


a Difference between Dower at Com 
mon Law, and ad eftium Eccleſiæ, and 
ex Aſſenſu patris; for they are by ex- 
preſs Aſſignment. = 
Where 4. Feoffee to the Uſe of B. 
grants a Rent to C. who has Notice 


of the Uſe, he ſhall hold the Rent to 


5 the. Lie of B. and if 4. enfeoff D. with: 


out Notice, and B. after Stat. R. 3. 1c 
leaſes 
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caſes to D. by this the Rent of C is 


extinct. Bro. 337. Co. 10. 14 H. 8. 4. 
If Feoffee to Uſe grants to J. S. or 


Common, this ex Natura Rei could 


not be to the Uſe of Cæſtay que Uſe. 


Bro. 338. 10. See Contingent Remain» 


| ders. 3. 5. 
Where a Feoffce to Uſe makes a 
Leaſe for Life or for Yeats, or a Gift 


in Tail, either with a Rent reſerved, 
or without, tho the Leſſee or Donee 


hure Notice of the former Uſes; yet 

be ſhall not ſtand ſeized to thoſe Uſes 
but to = 2 1 Bro. 339. 47. 340. 4. 
1 And. 314, If a Sei niory be held to 
the ye A. and the Trey eſcheats, 
that ſhall be to the Lſe of 4. fo if 


Feoffee to an Uſe vouches and reco- 
vers in Value, he ſhall be ſeized to the 


firſt Uſe. Bro. 238. pl. 10. 

Where a Feoffee to Uſe enfeoffs ano- 
ther upon Confideration of Blood, that 
Feoffee ſhall be ſeized to the former 
Uſes ; but tis otherwiſe, if the firſt Feoff- 
ment were in Conſideration of Blood. 


2 Roll. Ab. 779. * Co. 81. 2 Ro. 781. 


2 Leon. 15. o. B. 

Where 7 E is a Noe to the Uſe 
of A. in * Remainder to B. in Tail, 
Remainder to the Right Heirs of A. 


and the Feoffee and A. join in a Feoff= 


megt to _— (two whereof bave No- 
| tics 
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0 ; Tor. 4 


be ſeized to the new 
ſtate or 


had a Power ' over his 


Life and in Fee; but 155 55 Fegfiag 


ought to make Recompence to 4. for 


the Lois that every body elſe duflain 


Hob. 349. 
If a Feoffee to an Uſe doth nſec 


one upon a valuable Conſideration, why 


has Notice of the former Lies to er 
preſs Lies, he ſhall Rand ſeized to. thok 
expreſs Lies, and not to the forma 


Les. Hab. 349. 2 . Bro, Frgf a 


Uſes, 340. Dy. 341. b. 1 Aud. 313. But 
 Onere if & Reverkion be ſubject to f 


ture Le, and is granted to à Mu 


| and his Heirs without Conſideration 
to the Jie of the Graptee and his Heirs 


yet whether tis ſubject to Wy forme 
Uſes. 2 Roll. 79. Dy. 340. b. 2:Rd 
796. 2 Sid. 124. 157. 64. A, Ages 


With B. to make him a Leaſp of Black 


Acte for Years, then makes a Fegffinen 


to C. upon a valuable Conſidoratios, 


who has Notice of the Le, he ſhall b 
compelled to make it. 2 Rall. 781. Pl 
Com. 351. 1 Co. 122. B. 

© Freoffee to an Uſe cannot appoint : 
Bailiff without the Conſent of Gig 
gue Uſe; nor allow him Fees unleſs the 


Kuh que Uſe be an » Infant. Bro 5 


Fo 339. 27. 
2 5 


6 27 


ffinen 


ration, 
141] be 
1. Pl 
oint a 
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oſs the 
0. 330 


Thu 


48 4 ang Trude, 


have We 


and by Conſt 
Tit 72 and. 
ther ever they wil come in PAIL ge, may 
be deſtroyed; for the ſame Ar 1 _ 
that bold for the Deſtruction of 


ny how thoſe that are 


hus Thewn how” Uſes in 
5 were agel at Chiu Enev, 


tis uncertain 'whe- 


Uſes, hold good for the Deftrudtion Peter 


future Contingent Uſes « For if he that 
comes in of another Eſtate, than that“ 


2 —. 


which the Froffee to the Ee had, a 
not be ſeized to the ier in Eſſe; by ; 


the fame Regſop, neither thall he be 


to future and contingent 1 
The ſame Law is of Corpora tions, A- 
liens, Ge. If then a Uſe be not a Thing 
annexed to the Land, it will-be asked 
of me, What it is? Fo which I anfwer, 
that a Lie is an equitable Right to have 
the Profit of Lands, the legal Eftats E 
whereof is in the rg 1125 according to- 
the Truſt and Oonfidence repoſed in 
him, which cuitablo Right alfa extends 
it Bu to © tha that come to the Lands 


2 a, + 4, 4 


0 


Conuſes of 
a Stat. 

not ſubjett 
to Uſes. 
on = * 


135 Ates and Ttutks. 
A Uſe is defined by my Lord Cole 


100. 1511 The acknowledging a Statute by 
3 539. Ceftuy que Uſe, was the ſame Thibg a 
25 making a Leaſe wi 3. 
DR therefore the Fegffee : Land was er 


5 tendable upon it; 


in the directing and judgin 4 ne 
uch Conltruc. 


Intent and Will of the Parties, where 
no Inconvenienee would follow; there 
fore it appearing to be the Intent and 
Deſign of the Parties, that the L. 
ſhould be to the Deviſee, they ad 
judged it in him; yet there was a P. 
ſefſio fratris of a Uſe, and it was intail 
ed within the Statute de Doris, Oc: 
for Reaſon would that the Siſter of the 
whole Blood ſhould have the Uſe before 
the Brother of the half, for the ſame 
Reaſons as hold good in Freehold, 
and the Chancery in Equity ſupported 
the Will of the Donor; ſo if the Uſe 
ſhould come to his Iſſue, for * * 
f _ ten 
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* itent of the Parties is there a great 

ch is Whirection for the Guidance of the Judg - 
as 4 nent; Les were neither Aſſets to the 
WI Wir or Executor, their original Inſti- 


e by ed of them. But Luære why in E- 
hg % ity, they ſhould not have been li- 
and ble to Execution, G Wo. | 


It may be asked, What this Privity 
f Eſtate is, that is requiſite to the 


261); WE fate the Feoffee to Uſe had in and 
cem By Contract with him, for a Diſſeiſor 
true. omes into the ſame Eſtate, but not by 
1 ontract and Agreement; and therefore 
Len e is in the poſt; i. e. claims not hy or 


rom the .Feoffee : And why a Privity of 


t and ſtate is requiſite to the ſtanding ſeiz- 
| Ut d to a Uſe, has been already accounted 
or in a great many particular Caſes : 
| Dy Put in general, tis becauſe he that comes 
12 rt in Privity of Eſtate claims not the 
. ow Eſtate by and from the Peoffee, who 
gi od ſeized to the Le, and conſequent- 


claims not the Eſtate as it was ſub- 


ution being for ſuch Intents and Pur- 
ſes, that no Execution, Gc. might be 


landing ſeized to an Uſe? And it is 
when a Perſon comes into the ſame. 


Tone e to the Lier; but one above that clear 
a nd free; and he that claims an Eſtate _ 


cannot 


no Contract or Agreement with the 

fee, but either by Title above his, 

r by the Diſpoſition and Gift of Law, 
N 
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Dy. 340.b. 


whereſoever the Traſt and Confidence: 


8 n 
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cannot ſtand ſeized ; for this would ins 
Manner defeat his Title, and fruſtrate 
the Benefit of the Eſtate the Law gay 
him, and why ſhould a Man ſtand ſci; 
ed to an Uſe when he claims not the E 
ſtate by Agreement with him that di 
ſtand ſeized, or has not the Eſtate that 
was charged to theſe ; for Confidence 
in the Perſon is as well requiſite as Pri 
vity of Eſtate ; for ſo firſt began Tſe, 
by enfeoffing ſome Friend to the Uſe, i 
whom the Feoffor repoſed a Confidence: 
and Truſt ; and if the Feoffee perforne 
ed not the Truſt, the only Remedy for 
the Ceſtuy que Uſe was to puniſh. hin 
for his Breach of that Truſt. But when 
there is no Truſt, there can be no Breach 
of Truſt, and conſequently no Puniſh 
ment for it; of Neceſſity therefor; 


fail, the Uſe is gone, becauſe the Re 
medy is gone; and before we hav 
ſhewn ſeveral Reaſons why the Uk 
muſt ceaſe, the Lands not being chary 
ed with them ratione poſſeſſonis, for tit 
Danger of a Perpetuity; but only tit 
Perſon being charged, is reſpondent d 
the Privity of Eſtate, and Confidend 
repoſed in him. Confidence in the Pe 
ſon is either expreſs or implied, and i 
that fails, the U/e is gone; as if a Feot 
fee to an Die, for good — 

5 : do 


Ates and Truſts. I +. 


d in: goth enfeoff one who hasnotNotice of the 
utrat: I 77/2, the Uſe is gone, for here is no Truſt 
gave BY in him; he not knowing that there were 
d ſer BN any Uſes, no Truſt could be repoſed in 
the E. I bim to let the Cæſtuy que Uſe take the 
at di profits; but if he had Notice, a Truſt 
> that might well be ſaid to be repoſed in him, 
dene: becaufe he took the Land, knowingly, 
as Pf. with the Lies: If the Feoffment had 
been without Conſideration, tho' he had 


no Notice of the Uſe ; yet he ſtood ſeiz- 
ed to the Uſe, for the Law implied No- 
tice of the Uſe, and ſo there is a Truft ; 
and this introduces no Manner of In- 
convenience in charging him with a 
Uſe ; becauſe he loſes nothing, having 
given no Conſideration ; for he would 
be ſeized to the Uſe of the Feoffor, if 


retor, no Lie were limited, and then the 
fidence for muſt be anſwerable for the Va- 
1 Ne due of this Le to the Ceſtuy que Uſe, 
habe hich would be a vain Security. It 
e Ua ems, tho this Feoffment were to Uſes 
char Werprefily, yet the Feoffze ſhould ſtand. 
for tie WMſc1:cd to the old Uſes, becauſe he came 
aly to the Lands, without any valuable 
lent d onſideration, and perhaps the firſt Feof- 


e to Uſe was not reſponſible: for his 
Breach of Truſt; but the other Cafe 


apd f a Feoffment, with Conſideration, 
, Feo-Birithout Notice of the Lies, is widely 
* lifferent from this; for were he is charg- 

0 | 5 | 
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cd with all the Uſes, all the Income WM"! 
niencies of a Perpetuity inſtantly follpy, 

For the Limitation of Uſes may be ſo 
ſecret, that it is impoſſible to know of 
them, and then* who would purchaſ: 
Lands; ſo that of Neceſſity, Land would 

be ſo ſettled, that it would not be in 

the Power of the Tertenant to. diſpoſe 
Plow. of it, but it muſt neceſſarily. remain in 


Com. 3p. the F amily which is a Perpetuity. Ther = 
is a Diverſity taken in Plocudem between te 
the 3 4 the, * and al he 
Cefiuy que Uſe ; for if the Ceſtay qu 
Lie or Life or in Tail made a Feofe Us, 
ment in Fee, either with or without yy 
Conſideration, all the old Uſes were di = 
continued, and the ancient Eſtate which hs 
the Feoffees had, is gone, and they hav were 
a new Eſtate ſubje& to theſe new Uſes hs a 
created by the Feoffment; for when G, 
Ceftuy que Uſe made a Feoffment ij riot 
Fee, which by the 1 Rich. the ad. he after 
might lawfully do, he 0 a UC uf g. 
Fee Simple to the Feoffee; which being r 
a new Uſe to the Feoffee, all the od the 
Uſes: were diſcontinued, and conſequent-WM.; . J 
ly the Eſtate of the Feoffees muſt be tue - 
altered; for were it the ancient Eſtatꝭ I vatio 
it were ſtill ſubject by the former and Deſig 
elder Limitation of Uſes to the old Uſe on of 
therefore have the Feoffees, by Con nienc 


ſtruction, a new Eſtate to the new 85 | 
4 "00 
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come 
follow, 
be ſo 


now of 


a Feoffment without Conſideration, the 


Uſes, for here was no Uſe nor new E- 
Rate; but as it ſeems they both agree 


but if the Feoffees themſelves had made 
Feoffees had ſtood ſeized to the old 
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archaſe - 

upon the whole, for if one have an E- 
Av. late for Life to the Uſe of another, 
diſhol . he _— s Feoffment in Fee, (and 
this is really the Caſe of Cæſſuy que Le) 
hes the Feoffee ſhall not Rand Ret to if 
yas Uſe, for he has a new Eſtate, and not 
and d the old one ſubject to Uſes. Owvere 
mg whether, by the Feoffment of Ceftuy que 
Tl Uſe, only a Uſe paſſed, or whether the 
3 legal Eſtate paſſed; for it ſeems by Plow- 
ered den, that only a Uſe paſſed ; but by « Co. 


ha ty Conſequence the legal Eſtate paſſe 


y have 


N Cefiny que Uſe ; and for Relief and He- — 
3d. h riot after the Death of Ceftuy que Uſe, 

G36 in after the 19 H 7. c 1. 8 

b den Having thus ſhewed, that by the Con- 

be du %%% Lau, ſuch a contingent Uſe as in 
ques the 3 put, had been deſtroyed by 

aul b tie Feoffment, we come now to ſhew 


the 27 H. 8. did not intend the Preſer- 
vation of them; for the very End and 
Deſign of that AR upon Conſiderati- 
on of the many Miſchiefs and Inconve- 
Alencies that had been introduced by 


Eſtate, 
er and 
4 Uſes; 
7 Cott 
7 Uſes; 
but 


Ns . ́ œ 


132. As 
which, as it ſeems, is Law; the Lands 12,” 
0 » w & 

1 Us ere liable in the Hands of the Feoffees jon. ft 

to an Uſe to Execution for the Debt of + 
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1 Co. 124. 


Uſes, was utterly to extinguiſh and 
ſuppreſs them; if therefore it ſhould be 
conſtrued ſo far in the Favour of Ute 
as to ſupport and preſerve contingent 


' Uſes in theſe Caſes, where before at 


Common Law they were - utterly de. 


ſtroyed, the Act would be expounded 


againſt the End of its Sandton, and all 


| thoſe Inconveniencies it was made to 


ſuppreſs, would be ſtill in Being; for 
who- could be ſure. of a Purchaſe of 


Lands, when by the Limitation of a future 


1 co. i 25. 


Uſe in a ſecret Manner, which by no Aa 


could be deſtroyed or defeated, he ſhould 


looſe his Land ; when that came in Play, 
the Makers of the 27 H. 8. c. 10. thought 
that after that Act, no Land could paſs by 
Way of Uſe,but by Common Law, which 


was the Way they deſigned to retriev 
and bring in an Uſe again; and there 
fore they provided by a Salvo for tie 


Right of all others, that they had befor 
the making of that Act; yet they pro- 
vided no Salvo for any body's Right af 
ter the Statute ; but ſeem to give all 
Lands that are ſeized in Truſt to the 
Ceftuy que Truſt, without any Mar 
ner of Proviſion for the Rights of other 
People; therefore if 4. do difſeize J. 
fince the Statute, and makes a Feof- 
ment to C. in Fee, to the Uſe of D- 
in Fee, the Right of B. is not 11 
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by the expreſs Letter of the Act, for 
that gives the Land to D. without any 
Manner of Salvo for the Right of B. 
but by equitable Conſtruction the Judg- 
es have ſaved the Right of B. ſince 
that Way of Conveying is in Uſe, which 
the Makers of 27 H. 8. thought would be 
no more in Practice; and therefore made 
no Proviſion for the Right of thoſe af - 
ter the Act; but this the Makers of the 
Act took for granted; for the Way of 
conveying by Uſe is not * Ways prohibi- 
ted by the Act, but only the Poſſeſſion ex- 
ecuted to the Uſe. Therefore this Man- 
ner of Conveying not being prohibited, 
and being much practiſed, the Salvo for 
others Right is abſolutely neceſſary for 
every Man's Safety; but becauſe the Ma- 
kers of the Act thought the Way of Con- 
veying by Uſe, would ſtill be uſed by 


Way of Bargain and Sale, that that 


alſo might be notorious, and on the 
ſame Level with Common Law Aſſu- 
rances, they afterwards, at the ſame 
Parliament Enacted, That they ſhould 
be enrolled; and this ſhews, that the In- 
tent of the Law-Makers was not to 
ew any Manner of Favour to Uſes in 
Eſſe or Contingency ; and as the Preſer- 
vation of contingent Uſes is clearly out 
of the Intent of the Statute, ſo it is out 
ek the Remedy of the Body of the 
1 N 4 — 


Ules and Truſts, 
Act provided againſt the Miſchiefs that 
were before the Act; for the only In, 
tent and Deſign ef the Act is to execute 
the Poſſeſſion in thoſe that have the Uſe, 
ſo that to the Execution of every Uk 
within the Intent and Meaning of thy 
Act, it is neceſſary that ſome body ſhoul 
be ſeized to the Uſe of ſome other Per: 
ſon; ſo that if there be no Perſon ſeize 
to the Uſe, there can be no Execution 
of the Uſe, by the Force of the Statut 
and there muſt be a Uſe in E/ſe, and 
not a Right of an Uſe only, for the 
Words of the Act are, That every Per 
ſon that has, or hereafter ſhall haze « 
2y Uſe, &c. So that the Uſe muſt be in 
Eſſe, in Poſſeſſion, Reverſion or Remain: 
der, and the Ceſtay que Uſe muſt bein 
Efſe; for the Words of the Act ar, 
Stand ſeized to the Uſe of any Perſu 
or Perſons; for how can the Act exe 
cute the Uſes to the Poſſeſſion, if ther 
be no Perſon to take the Uſe in Being; 
and the Eſtate of the Feoffee, mul: 
veſt in Ceſtuy que Uſe ; for the Act fayz 
„ That the Eſtate of ſuch Perſon ſti 
« ed to an Uſe ſhall be adjudged ii 
© Ceftuy que Uſe”: And when any d 
theſe fail, there can be no Execution bf 
Force of the Statute; and this Con 
ſtruction is abſolutely neceſſary, that the 
Words of the 27 H. 8. may have my 
| TY wo 


— 


full 

of tl 
viſio 
had, 

11011 

petu. 
mita 
to be 
o fet 
poſed 
ving 
ders, 
of tl 
tinge 
had 
fore, 
Rem 
be ne 
Uſe | 
ted, 4 
of th 
$121. 
cuted 
ed w 
Hand 


Statu 
the K 
Uſe, 

cannc 
now | 
a Tru 
nowy 1 


fs that 
nly In. 
2XECute 
e Uke; 
ry Uk 
of the 
ſhould 
er Per- 
1 ſeized 
ecution 
ztatute, 
Je, and 
or the 
ry Per 
have (. 
ſt be in 
c main 
ſt ben 
Act are, 
Perſon 
ct exe- 
if there 
Being; 
„ mul 
& ſays 
on ſir 


dged in 


any 
ition by 


is Con 
hat the 
re thell 


full 


Uſes and Truſts, 
full Scope and Meaning ; ſo the Makers 
of the Act did wiſely in making no Pro- 
viſion. for Uſes in futuro; for if they 

had, all theſe Inconveniencies at Com- 

mr Law had ſtill remained, and Per- 
petuities had been preſerved by the Li- 100. 38. 
mitation of contingent Remainders, not 

to be deſtroyed ; Eſtates would have been 

ſo fettered, that no body could have dif- 
poſed of them ; ſo that the Statute ha- 

ving made no Proviſion for theſe Remain- 

ders,, they are left to the Conſtruction 

of the Common Lat ; and then the con- 

tingent Remainder in the Caſe firſt put 

had been deſtroyed for the Reaſons be- 

fore, when we treated concerning theſe : Leon: 
Remainders at Common Law : If there 259 

be no Seizin, in the Feoffees, when the 

Uſe comes in Eſſe, it cannot be execu- 

ted, Gc. and if the Feoffees be barred 

of their Entry and Right to come at 
Kizin, the Poſſeſſion can never be exe- 

cuted to the Uſe ; were the Lands charg- 

ed with contingent Uſes, into whoſe 

Hands ſoever it came by Force of this 
Statute; then a Corporation Diſſeiſor of 


135. . 


the King, &c. ſhould ſtand ſeized to the 


Uſe, as before has been ſhewn they 


cannot; and the Nature of the Uſe would 
now be quite altered; for before it was 
a Truſt and Confidence in the Perſon, 
now it would be a Sort. of Attendant 


on 
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on the Land, or annexed thereto ; and that 

then it were a new Hereditament ; by if the 
Conſtruction of this Statute, the Heir fore 

of the Part of the Father, ſhould have Ml Poſl 

the Uſe, tho' the Lands moved from the Na ful 
Mother's Side; and this would be com. ¶ exec 

trary to diverſe ſettled Reſolutions. If WY unc« 

a Inf a there be a Tenant for Life, the Remain. Ml Eſe 
E der in Fee, and the Remainder- Man co bilit 
: venants, that if the Tenant for Lik when 
ſhall die in four Years, he will ſtand the 

ſeized to the Uſe of J. S. in Fee; and vis. 

the Tenant for Life makes a Feoffment Le, 

in Fee, the Feoffee likewiſe covenant- MI but 

ing to ſtand ſeized to the Uſe of 7. Ned b. 

if the Tenant for Life dies in four Years, ¶ the 

the Statute cannot preſerve and execute ll pend 

both theſe future Uſes at once; there- Ml the 

fore one of them muſt be. toll'd, and and 

| then the Statute has not the Ef to Mil for 
preſerve future Uſes. Before the Statute JM for t 
if the Feoffee had bargained and ſold, If tie | 
and made over no legal Eſtate to the the 
1 no Uſe had paſſed ; for the Pri- in 7 
vity of Eſtate and Confidence remain ; i te 1 
and therefore the old Uſe continues. Rem 
oje. But then it may be objected, if N as 10 
contingent Uſes are not preſerved and I thei: 
all executed by the 27 H. 8. how can I and: 
the Poſſeſſion be ever — to them, and 

ſince the whole Eſtate is out of the {© vant 


| Reſp eee, To this 3 that = ter f 
at 


Uſes and Truſts. 
; and that Eſtate is executed to the Uſe, by 


nt; by the 27 H. 8. that has the Requiſites be- 


e Her ſore- mentioned to the Execution of a 
1 have Ml Poſſeſſion to an Uſe; and it is impoſſible 
2m the a future Uſe ſhould have the Poſſeſſion 
e con- ¶ executed to it by the Statute, when tis 


1s. If MM uncertain whether it will ever come in 


main. Eſſ or no: But the Feoffee has a Poſſi- 
an co Ml bility to ſtand ſeized to the Uſe, and 
Life when the Uſe itſelf comes in Eſſe, then 

ſtand the Poſſibility is come to a Certainty ; 
eg and vi. an Eſtate to the Uſe of Cæſtuy que 
fment WM Uſe, and fo is executed by the Statute ; 
enant- but if the Eſtate of the Land be alter- 
J. Ned by a Diſſeiſin or Feoffment, ſo that 
Years, the Poſſibility of the Feoffees is ſuſ- 


1Co. 129, 
Dy. 14. 4. 


Fine and 


Nonclaims 
take a- 


xecute pended, there he muſt enter to revive ; way their 
there- ¶ the future Uſe is abſolutely deſtroyed, 2. 


„ and and no Eſtate remains in the Feoffee, 
et to for the Benefit of a future Uſe; 
tatute for then, if a Feoffment were made to 
ſold, the Uſe of a Man for Life, and then to 
o the the Uſe of his firſt Son, not yet born, 
e Pri- in Tail, the Remainder to J. in Fee, 
nain; he would be a Tenant for Life, the 
inues, MW Remainder to the Feoffee and his Heirs, 


Future as long as the Sons ſhould have Heirs of 

| and MW their Body, the Remainder to B. in Fee, 

can and fo there would be a Fee upon a Fee, 

hem, and the Feoffee might puniſh the Te- 

F the (WO nant for Life for Waſte, or perhaps en- 
= ter for a Forfeiture, when perhaps the 
that | _ 


| con- 


1 Leon. 
258, 259. 
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contingent Remainder would never 
come in Ehe: So that of Neceſſity he 4. le 
muſt have nothing but a Poſſibility, which Ml 25 
when it comes in Ze, is ſuch an E. t 
ſtate in him as may ſerve to anſwer the Lje 
future Uſe, and be executed to it aceo Ml 


dingly, by Force of the Statute ; for a Uſe 

he had a whole Fee to ſuch Uſes, fo the il ftate 

| Statute parcels out of his Eſtate, accor. whe 

ding to the Uſes ; and as there had been Eſt: 

no Execution of the Poſſeſſion, he mutt il tbe 

have ſtood ſeized to the future Uk, dy. 

when it came in E: So now the Ste _ 

tute gives that Eſtate in Poſſeſſion to And 

the Uſe, when it comes in Ehe, as it * 

does to Uſes in Efſe preſently. But if wy 

when the future Uſe comes in Eſſe, there * 1 
zs an Eſtate adjudged in the Feoffee, it ure, 
al. as, Oey be asked what Eſtate there is in Thi 
289, him, or what Eſtate did he gain when h : 
x Co. 129. he enters to revive a future Uſe ; for his — 


old and antient Eſtate he cannot get I | 
when that is executed by Force of the Pes 
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Statute in others. It ſeems that in both pe 1 
Caſes, he has but ſuch an Eſtate as may Stat 
ſerve to be executed by Force of the in fl 
27 H. 8. in the Ceftuy que Uſe ; for he a 1 
cannot diveſt the Eſtate lawfully veſted 0 


before by the Force of that Act of Parlia- wh 
ment. So that if the fature Uſe be for 
the Life of Cæſtuy que Uſe, when this 
comes in he, it ſeems the — a Eft: 

| legal | 


never 
ſſity he 
Which 
an E. 
ver the 
accor 
for g 
ſo the 
accor- 
d been 
e muſt 
> Uk 
he Sta- 
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Uſes and Truſts. 
a legal Eſtate to him and his Heirs, du- 
ring the Life of Ceſty que Uſe, which 
is that Inſtant executed in the Ceſtuy que 


s 4 
189 
199 


e, by Force of the Statute ; the ſame. 


Law is, if he had entered to revive the 


Uſe; ſo if the Ceftuy que Uſe had an E- 
fate Tail in the Uſe, the Feoffee ſhall, 


when this Uſe, comes in Being, have an 


Eſtate to him and his Heirs as long as 


the Cæſtuy que Uſe has Heirs! of his Bo- 


dy. Then it may be asked, How he 


can have ſuch an Eſtate which is a Fee, 
and. yet many Eſtates Tail, and a Re- 
mainder in Fee expectant upon it 2 But 
it may be anſwered, if he hath it only 


of Neceſlity, that the Ceſtuy que Uſe - 


may have an Eſtate Tail in him, 
which is eo inſtanti executed in him, the 


Thing being momentaneous ; and ſo 


there can be no Manner of Objection 


made of the Inconveniencies following 


upon the Limitation of a Fee upon a 
Fee; there muſt be an Eſtate in the 
Feoffees to ſerve the future Uſe ; for the 
Statute ſays, 'That the Eſtate that was 
in ſuch Perſon, (5c. ſhould be adjudged 


and deemed in him that has the Uſe, ec. 


ſo that of Neceſſity, ſome Eſtate muſt 


be adjudged in the Feoffee, that it may 1 Co. 129. 
be executed by Force of the Statute ; — 
and tho' the Feoffee hath a particular 100. 137, 
Eſtate in the Land by his Entry without 4 


any 


190 Uſes and Truſts. 
any Donor, this is not any Abſurdity I for 
it being done by Force of the Statute, thy Ml fors 
regularly at Common Law, no fuch 50 l 
Eſtate can be created. No Limitation of {Ml the 
2 Uſe is good, but where the like Lim ding 
tation of an Eſtate in Poſſeſſion wer ill cal 
good at Common Law ; for the Deſign if a 
of 27 H. 8. was to revive the ancient for 
Common Law, and this Conſtruction ſho 
muſt be allowed of Neceffity ; for now WM tak 
the fame. Reaſon that had forbidden, cu! 
1 Co. 130. ſuch a particular Limitation of Eſtate veſt 
by in Poſſeſſion at Common Law, forbids part 
the like Limitation of a Uſe ; becauk: the 
the Poſſeſſion is by the Act executed to perl 
200. 138. the Uſe; therefore muſt the fame Ineor- Lat 
veniencies neceſſarily enfue ; fo that if Port 
a Man makes a Feoffment to the UE tler 
of one for Years, Remainder to the Us t. 
of the Right Heirs of J. S. who is l. that 
ving, this Uſe limited tothe Heirs of J. 
is S,, for the ſame Reafon as if an E. cut 
ſtate had been made to one for Years for 
Remainder to the Right Heirs of J. $ de 
becauſe that the Freehold is now here, the 
ſo that there cannot be a Tenant to the ¶ cut 
Pracipe, (yet this were good of a Uſe late 
at Common Law) and fo if any one tutu 
hath a Cauſe of Action, he may be de- anſw 
layed of his Right, and the like Ineon- theſe 
venience there is in a Uſe ſo 1 
EP + I Or 
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ſurdity for no Eſtate 1s left in the Feoffee, as be- 1Co. 1352 
te, tho fore has been ſaid, but only a Poſſibility.“ 


o fuch 
ation of 
Lim. 
n wer 


Desen if 2 Feoffinent be made to the Lie of 4. 
ancient for Life, and then to the ie of her who 
ſhould be the Wife of B. 4. dies, B. 
ör noy takes a Wife, ſhe ſhall take nothing be- 
bidder, cauſe a contingent Remainder ought to 
' Eftate MM veſt at Common Law; either during the 
forbid particular Eſtate, or eo Inftanti that 
zecaus the particular Eſtate determines; Vet 
uted to perhaps in both theſe Caſes at Common 
-Ineon- La, the Chancery might have ſup- 
that ported the U/e in Remainder, becauſe 
he Us there was no Inconveniency in it then, 
the Uſ Nas there would be now. "Tis objected, 
d is l. chat if a _—_ of Eſtate is requi- 
of 7.8 Mts then. no future Die can be ex- 
fan E. Necuted by the Force of the Statute ; 
Years for when the Statute has executed 
f J. & the ,preſent Uſe in Eſe, they are in 
v here, the Poſt, that have the Uſe ſo ex- 


Gin all other Caſes, the Execution of 

the Poſſeſſion to a Uſe, is conſtrued accor- - 
ding to the Rules of Common Law, be- 
cauſe the ſame Reaſons hold there. So 


„ 
—— — = — —— — ——_____w_—_—_——_—__—_ " 


ecuted; and ſo are not Privies in E- 
ſtate to the..Feoffee, from which the 
future Jes may ariſe. To this I 


to the 
4 Uſe 


y one Ae. | 
e, de- Nanſwer, that the Statute requires that 
Ineon - ¶ theſe Eſtates that were limited by 


for 


1922 Uſes and Truſts. 
1 0. 130. Way of Dye in the ſame Convey: 


= ance with a future Die, and were ex. 
=o ecuted by the Statute, ſhould ſtill 
= remain and continue till the future 
Uſe comes in Efſe ; and this Privity 
of Eſtate is, where two Perſons have 
an Intereſt created by the ſame Con- 
veyance in one Eſtate, by one Con. 
veyance; . becauſe then they come to 
one Eftate by a Contract or Agree- 
ment, to which both are Parties and 
1 Privies, (i. e.) conuſant; and why the 
| Eſtate ſhould continue till the future 
b Des would ariſe, we have already 
accounted for, to prevent the 1 
of a Perpetuity; and for many other 
Reaſons ; which fee before. All Statutes, 
that have been made in ſuppreſſing the 
Inconveniencies ariſing from Uſes, have 
always been extended by Equity 
* _ xCo. 138. beyond the Letter of them. It was 
| 763% * the Opinion of ſome Judges, in Chu. 


1 136. 6. r 
„ ley's Caſe, that the future Uſes, limi- 


E ted upon a Conveyance were in 4 
. beyance ; and alſo. the Eſtate being 
Wl executed to them by Virtue of the 
1 Statute, it was one entire Eſtate in 
x Abeęyance. But the other Judges for 

very good Reaſons were of a contri 
ry Perſwaſion; for the Statute, as * 

| ee as 
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has been ſaid, extends only (by the very = 
expreſs Words of it) to execute the Po- 
ſcfion to the Uſe where the _ is in 
Eſſe, and not to a Poſſibility of a Uſe, 
and what Ground can there be for an , ag 
equitable Conſtruction to carry an E- © 
ſtate in certain to the Poſſibility of an 
Le, when the Words of the Statute 
warrant no ſuch 3 ſo that 
a future Le, notwithſtanding the Sta- 
tute, remains as it was at Common 
Law, till it comes in Zſſe, and then 
the Statute executes the Poſſeſſion to it. 

It was alſo held in Chudley's Caſe, 
that future U/es muſt not ariſe out of 
the Eſtate of Ceſiuy que Uſe, but out 1 co. 13 
of the Eſtate of the Froffee therefore #** 
if 4. doth infeoff B. to the Uſe of C. 
and his Heirs, and if D. ſhould pay 
C. 100. then C, ſhould ſtand ſeiſed 
to the Uſe of D. and his Heirs, this 
Uſe to D. is void, not being raiſed out 
of the Eſta te of the Feoffee ; the Rea- 
ſon of which Reſolution ſeems to have 
been, that he that ſtands ſeiſed to an Uſe 
muſt come in in Privity of that Eſtate 
to which the Dye is annex d; but here 
tie Ceſtuy que Uſe comes in by the 
Statute, and ſo in the o/; but 
now it ſeems to me that the Li- 
mitation to D. would be ſupported 
% 8 Chancery Truſt, ſince they have 
0. found 
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155. 
Pop 


Poſt 


4. 


Dyer 


h. 81. 


127. 


De could not be limited of a U, 
which is the only Reaſon of the Caſe 
next before. 


have the Services to the Uſe of Ceftuj 
gue Uſe, becauſe they are drowned ; 


2 Ch. 78. ET. 


Eſtate in Being. Bro. 138. a. But it 


found out a Way to creep out of thy 
Statute, if a Feoffment be made in 
Fee to the Uſe of the Feoffee and his 
Heirs in Truſt for J. S. and his Heirs, 
Onere, Whether this Eſtate be not exe- 
cuted in J. S. by the Statute ; for a; 
it ſeems, the Feoffee is in by the Com: 
2108 Law; and ſo the Statute not fi- 
tisfied; ſo that it ſeems the Way o 
Bargain and Sale is good to raiſe 3 
Truſt; yet it was adjudged that if a 
Man bargain' d and. fold his Lands in 
Fee to one, to the Dye of one for Life, 
with other Limitations of Les to 0- 
thers, that they were void, becauſe a 


Feoffee to an Uſe of a Manor re- 
leaſes to the Tenants, they cannot 


and there can be no Truſt without an 


ſeems in ſuch Caſes, they would be 
compelled by the Court of Chancery, 
to anſwer the Rents to the Cxſtuy qu 
Uſe. Duke of Norfolk's Caſe, 1h 


Sir Edward Cooke being obliged by 
Order of the Council-Table, to make 
a Settlement of his Eſtate in this Man- 

1... | ner, 


* 
of tho 
ade in 
and his 
Heirs ; 
Ot exe- 
for as 
e Cont 
not ſa- 
Vay 0 
raiſe 3 
at if a 
ands in 
Yr Life, 
to 0- 
2auſe a 
a Uſe, 
e Caſe 


jor re- 
cannot 
Cefiny 
wned ; 
out an 
But it 
11d be 
incery, 
uy que 


ed by 
make 
Man- 


ner, 


Uſes and Truſts, 15 
her, (that is to ſay) to covenant to 
tand ſeized to the Tſe of himſelf; 
for Life; then to the Uſe of Elizabeth 
Hatton, his Wife, for Life, then to the 
e of his Daughter Elisabeth, for 
Life, for 4 Mojety of thoſe Lands, and 
then to the Dye of her Sons in Tail, 
till the Tenth Son, and theri for the 
other Molety to the De of his other 
Daughter Frances; for Life; then to 
the Uſe of her firſt Son in Tail, and fo 
on till the Tenth Son; with Croſs Re- 
mainders to each of the Daughters, if 
the other died without Iſſue, then to 
the Dye of the Right Heirs of Sir Ed- 
ward Cooke ; yet that he might have 
it nevertheleſs in his Power to defeat 
or p_ the contitigent Remainders 
to his Daughters Sons; for which End 
he covenanted to ſtand ſeized, and fo 
ho more was out of him than what was 
teſted in the Ce/tup que Uſe; and did not 
make a Feoffment to Uſes, and put 
the whole Eſtate out of him, and put 
lt in the Power of the PFeoffees to pre- 
ſerve or deſtroy them, as it was in 
Chudley's Caſe ; but here he makes a 
Leaſe to one for Years; and then 
grants his Reverſion to another in Fee, 
without conſidering, that ſo he coming 
in in Privity of Eſtate, under the Confi- 
dence Sir Ederard had, might ſtand 
S353. | ſeized 
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ſeized to the future Les, that the E 


ſtate of Sir Edward was ſubject to, an aſe 
then he makes a Feoffment in Pee t emait 
others; ſo that had he ſeen Reaſon Mrd 
ſuppreſs theſe future Uſes; he woulcyanc 
have deſtroyed. the Deed of Grant Mut C 
the Reverſion, and trump'd up thWlate 
Deed of Feoffment ; but had he. ſceriſir E. 
any Reaſon to preſerve the RemainMſruſt 


lat t] 
if his 
o be 


ders, he would have ſuppreſſed. the Feaf 

ment, and ſnewed only the Grant 6 
T the Reverſion; but none-.-of; theſ 
2 Roll. 


ell. Things being done, it became a ured 
1 Vent. ſtion between the Fegffees and the 50er, 
188, 9. of one of the Daughters, (the othe ard 


dying without Iſſue) and twas reſolve: 
in Favour of the contingent Dye, and ſo 
againſt the Feoffees; a particular Te 
nant having entered after the Ff 
ment made by Sir Edward, but 'twat 
agreed that if Sir Edward had made 
a Feoffment before he made a Grant 
of the Reverſion, the future Uſes had 
been deſtroyed; for then the Peoffee 
had come in of another Eftate, not d 
that ſubject to the Uſes, as was before 
ſhewed in Chudley's Caſe; the future 
Les were to have ariſen out of the 
Eſtate that Sir Edward had in him, 8 
in the Caſe of the Feoffees it doth out 
of their Eſtate; and if he had paſſed 
away the whole Fee then, as in 2 

| | Pals 


Opera 
houg 
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the n 
lar 1 
wates 
ſeque! 
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dir E 
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Men, 
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aſe of the Feoffees, a Poſſibility only 


Fee t mained in him, then when Sir Ed- 


2 .woul 
tant 0 
up the 
he leet 
Nemai 
te Feoff 


rd Cook grants away, by legal Con- 


ut Conſideration, the Grantee of this 
Etate being in the Privity of Eſtate, 
ir Edward had, and under the ſame 
[ruſt and Confidence, implied by Law 
at the future Tes may well riſe out 


rant of his Eſtate, The next Thing then 
f thelWMo be conſidered is, what is to be ope- 


ited to the Deſtruction of thoſe future 


i; On 
ſer, by the Feoffment that Sir Ed- 


the So 
e Other 
reſolve 
| and {0 
lar U E 
Feof. 
t "twat 
| made 
| Grant 
ſes had 
deoffees 
not of 
before 
future 
of the 
nim, as and ſo far as that was defeated, ſo far 


Operation to their Deſtruction; for 
hough he thereby diſcontinued all the 
Eſtates, and the Feoffee ſtood ſubject to 
he new Uſes, yet when the particu- 
lar Tenant entered, then all the E- 
lates again were recontinu'd, and con- 
quently the Eſtate of the Grantee 
of Sir Edward, was again ſubject to 
the future Te; but this Leaſe made by 
dir Edward would have bound the fu- 
ture Uſes, though not. the Remainder 
Men, becauſe the future Ter were to 


th out Wwas the contingent T//es ; and had that 


paſſed been wholly: deſtroyed, the future Uſes 
in the bad been ſq too. If a Man Bargains 
Caſe and Sells Lands to one for Eife, then 


93 „ 


eyance, his Eſtate to another, with- 


wrd made, and that can have no 


ariſe out of the Eſtate of Sir Edward, 
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born, it ſeems this is a good contingent 


Dyer 
69. 

2 Ind. 

671. 


4 Init. 35. may repoſe a Truſt and Confidence | 


their Allen to the Uſe of 4, and hi 


for a Tr ft cannot be aſſigned over, be 


Ates and Trufts. 
to his firſt Son in Tail, who is not ye 


Remainder, riſing out of the Eſtat 
of the Bargaizor ; but tis ſaid by 
Judge Nudigate; that by Bargain and 
Sale only, no contingent Uſe can be 
ſupported, it ſeems he means by the 
Eſtate of the Bargainee ; but Ou 
re, Whether it may not, at ant 
but it ſeems a Feoffment or Fine i 
the ſureſt Way, and fo to put it out 
of the Power of the Owner of ths 
Land to deſtroy the future es. Oper: 
Whether the Conſideration given by 
the Party in DJes will create a Let 
one not in Ele, e. 
A. poſlefled of a Leaſe for Term ol 
Years, grants it over to B. and C. anc 


Wife, and the longer Liver of them 
A. grants away to another ſuch In 
tereſt as he then had in the ſaid Land 
Oc. and it was adjudg'd that 4.'s Gran 
was void; for he had nothing but 
Truſt, which he could not aſſign over 


cauſè it lies in Priyity ; and though 4 


the Leſſee, yet his 4ſignee, that is f an 
Party to the Agreement, cannot do i,, Fe 


becauſe not privy (i. e.) not conuſant offlcirs 
nor Party ig that Agreement; who Fells 
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y by the Contract between the Parties, 
tingen a Truſt was repoſed in the Tenant 
Eſtate Hof the Land; for though he might be 
willing to ſtand intruſted for the Benefit 
ot his Friend, it does not therefore fol- 
can below that he would for every Bodys 
Advantage. But it ſeems to me, in 
this Caſe, that if _4. had aſſigned over 

r ante ithe Land itſelf, it would be good 
Fine iy 1 R. 3. but the Words he uſed 
t it outMycre not ſufficient to paſs the Land 
elf, for he had no Intereſt therein; 
Wor 27 HF. 8. executes no Poſſeſſion to 
Je, but where ſome Body is ſeized 


o the Uſe of another for Years, Life, poph. 76 
66. ſo that the Tenant muſt have a 
erm ofFrcchold in the Land, elfe the Statute 

| CG. anWiccutes no Poſſeſſion to the Je; but 

a Fine be levied to the D/e of one 

f them or Years, then it is executed, for the 

onuſee of the Fine is ſeized. A Man 

bargains and Sells his Land for Years, 

hat is executed by the Statute, if the 
Wirzainor had a Preehold for only a 

We paſſed at Common Law, and fo 

pyer, bead ſtood ſeized to an Uſe ; and what- 

b Aer Intereſt the Cefluy que Die has in 

ne Te, tis executed by the Statute, 

hat is nf any Body be ſeized to that Uſe, 

ot do i Feoffee to the De of B. and his 

uſant offfeirs before the Statute, Bargains and 

ſells the Land to C. and his Heirs, 


O 4 no 
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1 lat. no Le had paſſed to & for there cannot 
be two Dies of one and the ſame Land 
and the Uſe of B. continued, for the 
Privity of Eſtate and Truſt and Conf. 


dence remained, and therefore did the Wl Dif 

De of B. prior to Cs Title; for Uſ het 

cannot be deſtroyed nor altered without Ml cuts 

a Tranſmutation of the Poſſeſſion, b il BY: 
which the Privity of Eſtate, or the {iz 
Truſt and Confidence is altered and ther 

| gone. The ſame Law is of Covenant Con 
to ſtand ſeized. bn. 
7 Cor 72. A covenants. to ſuffer a Recocery of ther 
— ſuch Land to the Te of B. and hi tbey 
Dip 36s. Heirs, rendering to 4. an annual Rot Hof I. 


323. of 421. it was held that upon the done 

I Recovery A. ſhall have the Rent ex- ente: 
cuted in him, by 27 H. 8. c. 10. and tho 
may diſtrain for the 1 — for thoughMexcc: 
there be no Clauſe of Diſtreſs nor Co-. larly 
venant; for the Recoveror was ſized 
to the Intent another ſhould have the 
Rent; and though the Appointment o 
the Rent was after the Limitation of 
the T/ſes; as if the Deſign was that. the 
Rent ſhould iſſue out of the Eſtates 
executed by the Statute ; yet that is 
not material, for the Intent being that 
4 Rent ſhould Iſſue there, ſuch Con- 
ſtruction ſhall be made an Res nch 
valeat nw Pee 4 


6 . 


29 


5 pada | 
cannq Ml But if 4. diſſeizes B. to the Die of 
e Land C. and his Heirs, and then Bargains and 
for the lle the Lands to D. a N will paſs 
1 Conf. WM to him; for though A. committed the 
did the {Ml Diſſeiſin to the Uſe of B. and his Heirs, 
for Uſe; Ml jet has B. no ſuch Uſe as can be exe- 
without Ml cuted by the Statute, vig. an equitable 
ion, by {MI Right to take the Profits; for a Diſ- 
or the Vor cannot ſtand ſeized to an Uſe, 
ed. and there being no Privity of Eſtate, nor 
wvenants Confidence, and ſo no Ground to ſeb- 
brxa him to Chancery; and they cannot 
overy ok there take Notice of his Title; for 
and bi they are not to determine the Right 
al Rent Hof Inheritance; but the Diſſeiſin being 
on the done to the D/e of C. it ſeems he may 
ent exe: enter upon B. and have the Lands, 
10. and tho Br, 2. no ſuch Le as is to be 
thougi|Mexecuted by the Statute. "Tis regu- 
1or Co-MMlarly true, that if the Cæſtuy que Uſe 
s ſeizedMiſcnters upon the Feoffee, he was a Treſ- 
aye- theMWpaſſor ; yet in ſome Caſes, by Intend- 
ment oiMWnent of Law, he might enter and oc- 
ation olEſcupy the Lands at the Will of the 
hat. the Hohe; therefore if a Man before the 
Eſtate i tatute made a Feoftment in Fee, to 
that ine Intents to perform his Laſt Will, 
ng thatſſhhet might the Fegfor enter and occupy 
ch Con ie Land at the Will of the Fegfßee; 
5 magio end fo as it ſeems, in the Caſe of a 


Foffment to future Tiſes, the Feaffor 
night enter and occupy at Will. If 
Teton ˙ 1 


Bu 
1 


| 20 2 


Uſes and Truſts. 


the Feoffment were made without Con: 


Hard. 
301. 


ſideration, as the Caſe is to be intend- 
ed; for the Law gave the Feoffor and 
his Heirs a Uſe till the future Uſe came 
in Efſe ; and a Tſe is nothing but a 


Right to take the Profits to that End; 
therefore it gaye him Leave to cnter 


and occupy the Lands at the Will of the 


| Feoffee ; and ſo as it ſeems from Lit. 


1 Sid. 
458. | 


Sect. 464. may his Heir do after him, 
and in giving him the Die in the mean 
Time, till the future Uſe comes in 
Eſe, it gives him Leaye to take the 
Profits. But then twill be objected, If 
the Law gives not a Man Leave in Caſe 
where there is a Uſe exprefly limited 
to him, but makes him a Treſpaſſer, 
how can it give him Leave to enter, 


Gc. where there is no ſuch expreſs 


L Limitation to him? To Which I an- 


ſwer, that where the Law by Intend- 
ment gave him an Entry to occupy at 
Will, tis but to give him Leave to 
take what the Law gives him; but 
when a Uſe is expreſly given to a Man 
there to give him Leave to enter, 1s 
to make a Conſtruction. quite contrary 
to the Meaning of the Parties expreſſed 
in their Deeds, by which it appears, 
that the Feoffee was to have the Poſ: 


ſeſſion and Occupation of the Land, 


and to anſwer over the Profits to the 


Uſes and Truſts. 
fluy que Uſe; To that the Difference 
Of , in the One Caſe there is but A 


oY 


reaſonable Conſtruction made to let a 


Man have that preſently. which he 


would have at the long run, that is to 


ſay, the Profits of the Land, when 


there is nothing repugnant to ſuch Con- 


ſtruction; in the other Caſe to ex- 
pound the Entry of the Feoffor to 
be lawful, is to make a Conſtruction 
quite contrary to the plain Intent and 
Meaning of the Parties fully expreſ- 
ſed, which would be to introduce all 
Manner of Uncertainty in the Expoſi- 
tion of Deeds. Where the Will of the 
Parties ought to be ſupported, if no 
Inconvenience follow from it, it 


pears by Lit. Sect. 464. what Uſes'; Co. 40. 


were at Common Law; for there he .. 
fays that Cefluy que Uſe ſhould be a 21 


Juror, if the Land were worth 40. 


272. 


per Aum, therefore when the Statute 
ordained that a Juryman ſhould have 


404. per Ann. the Judges conſtrued it 
according to the Common Law, that 
Cefiuy que Uſe ſhould be the Perſon, 
and not the Fegffee. e 


Who 
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ö Who may have a Ale. 


All. 36. If an Die be limited to an Alien, 
Pro. 339 he cannot have it, but it is forfeited to 
Stiles 4o. the King, who cannot ſeize the Lands 
Hard-495- but may have a Subpæna to get the pro- 
a. * =S fits or the Eſtate executed to him. 
29- The King cannot have a Die, becauſe 
g * 23 he cannot take but by Matter of Record; 
1 Hero, but if the Te be found by Office, up- 
132- on Record, then he may take. . 
If a Uſe be limited to the Poor of 
the Pariſh, tis good, though they arc | 
no Corporation. „ 
vid. pot _ When a Man makes a Feoffment in 
aber this Fee, to the Intent to perform his Laſt 
— Will, and afterwards deviſes the Lands 
en to another, and dies, the Deviſee is 
in by the Will; but if a Man makes 
a2 Feoffment in Fee to the Uſe of ſuch 
| Perſons, and of ſuch Eſtate as he hall 
2 Inſt. 471. appoint by his Laſt Will, and then li- 
=p 111. mits the Te, by Will to another, the 
b. 112. a. Deviſee is in by the Execution of L. 
6 Co. 18. upon the Feoffment, by the Statute; 
and the Reaſon of the Diverſity ſeems 
to be this, in the firſt Caſe, he having 
limited no Les, and having a Uſe to 
him and his Heirs, the Feoffment in 
both Caſes being made without Con- 


{ideration, the Statute executes ou E- 
VV tat 
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tate fully in him again, and leaves no- 
thing in the Fegffee; but in the latter 
Caſe, there 1 expreſly named, 
tho the Feoffor had his Eſtate again, 
pet there is a Poſſibility left in the 
Toffee, which becomes an Eſtate when 
the Contingency happens: But then it 
will be objected that the firſt Feofiment 
being made upon Truſt and Conf 
dence to perform his Laſt Will, this was 
a Uſe in Contingency; and ſo there is 
the ſame Reaſon for this Caſe as for 
the other; but it may be anſwered; 
That this is no U/e; or if it were one 
at Common: Law, yet that tis now de- 
ſroyed by the Feoffee, who can never 
rerform the Truſt repoſed in him, be- 
cauſe the Eſtate is preſently by the 
Act out of him, at Common Law, it 
might be a Dye, for he had an Eſtate. 
in him, ſo that he could perform the 7 Taft. 19. 
Will of the Dewviſor - but in the other Roll. 
Caſe the Will is but a Direction of 780. 
the Perſons and the Eſtates they ſhall — „*. 
have according to this Power reſerved 1 Rol. 
upon the Feoffmert, and there upon the ReP-333- 
original Feoffment there was nothing " * * 


for the Feoffees to do. ——'Tenant in Moor 
Tail cannot ſtand ſeiz'd to an Uſe; for Ct. 


* 


the Intent of the Statute De donis 2 and s. 


was, that he ſhould have the Lands V'&e | 


and the Profits of them, and he cannot 181. 
9 5 „ 
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execute the Eſtate to the De, ar 
therefore cannot anſwer the End of th: 
Creation of Des, (vig.) that the Tex: 


| tenant ſhould make Eſtates atcordinp 


to the Directions of Gefiny que Uſe: 
and it appears by the Intent and Scope 
of the Act, that the Makers did never 
intend that the Tenant in Tail ſhould 
ſtand ſeized to an he, for they have re 


ſtrained him to alien to prejudice his 


Iſſue; but if he were to ſtand ſeized w 
an Uſe, as it was a Part of the Truf 
repoſed in him to make Eſtates accord- 
ing to the Direction of Geſtuy que Uſe; 


ſo it would be a Prejudice to the I. 


L Inſt. 


113. as © 


poſt 139. b. 
Dyer 374- x b 
b, ſufficient to raiſe a Li 


ſue ; and the Statute would never have 


ſo carefully preſerved the Land to the 


Iſſue, if he might have it only to an- 


other's Ve. If a Baſtard hath gotten 


a Name by Reputation; to be ſuch ( 
One's Son, yet 'tis not a Conſideration 
e to him; for ſtil 


in Law, he is look d upon as mulliui 
filius ; therefore the Law can ne 
yer ſupport that as a good Uſe to 
him, as the Son of ſuch one, in re- 
ſpect of the natural Affection that a 
Father bears to his Sons, when by an: 
other 'Maxim the Law ſuppoſes, and 
ſays, he is aullius filius; and fo no 
Body can have any natural Affection 


for him. 


A Man 
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Reco 
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Cove 
ration 
where 
ſomet 
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A Man levies a Fine, and Cove-2 Co. 75: 
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ants by Indenture, in Conſideration of . 


natural Love and Affection; Blood and 
Marriage of his Baſtard Daughter, that 
the Conuſee ſhall ſtand ſeized to the 
Uſe of the Baſtard Daughter, tho' this 


be not a ſufficient Conſideration to raiſe 


a Uſe upon a Covenant, yet 'tis expreſ- 


ſye of the Intent of the Party; and 


therefore ſhall ſerve as a ſufficient De- 


claration of a Uſe upon the Fine, 


where there needs no Conſideration. 
Uſes, (as has been ſaid) may be raiſed 
either upon the Tranſmutation of Poſ- 
ſeſſion, as upon a Fine, Feoffment or 
Recovery, Oc. or where there is no 
Tranſmutation of Poſſeſſion, as upon a 
Covenant or Grant upon good Conſide- 
ration, as upon a Bargain and Sale, 
where there muſt be quid pro quo, 
ſomething given for ſomething ; but if 
in a Covenant there be but a good 


Conſideration, though nothing be given, 


it is ſufficient; and here it will be 
requiſite to ſee what is a good Conſi- 
deration to raiſe a Uſe upon a Cove- 


nant, And firſt, in the Caſe of Sher- 


rington and Phadale ver. Strotton, it 
came to be a Queſtion, Whether a Co- 


venant in Conſideration that the Lands 


ſhould remain to the Heirs Male of 


the Body of the Covenantor, and in- 


Conſide- 
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Conſideration of Brotherly Love and + 


Aſſection; and that the Lands ſhould I Crea 

remain in the Blood of the Covenan: Ml ''" 

tor, were ſufficient to raiſe a Uſe ; fo: Ml - 

_ *twas objected that 'twas not, becauſe * 

no Advantage came to the Covenantot | - 

by that Conſideration ; for 'twas unne- 190 n 

ceſſary, and twas no more than wa; Ml . r 

before, and would be afterwards; but mA g 

the Court did adjudge that the Uſes yy 2 

did well riſe upon thoſe Conſiderations, Ie © 

and in the Reſolution they ſeem to 155 8 

have regard to each of theſe Confide mer 

rations, as if any of them fingly were 1 

ſufficient to raiſe a Uſe, as indeed they hag 

| ſeem to be; for as for the firſt, in Con- apr - 
| de'eration, that the Lands ſhould remain - whe 
| to the Heirs Male of his Body, he co- 3 


ö venants to ſtand ſeized to the Uſe of 
BY himſelf for Life, then to . others for 
| Life, and then to the Heirs Male of 
his own Body; this it ſeems is a ſuff. 
cient Conſideration to give him an E. 

ſtate Tail, tho' he does not part with 

his Eſtate ; and ſo in other Caſes it 
would remain in him, as before; as if 

a Man makes a Feoffment in Fee to 

the. Uſe of J. FS. in Tail, the Remain- 

der to his own right Heirs, he has his 

old Reverſion in him; but here the 

iron Conſideration of preſerving the Land 
5. to the Heirs Male of his Body, by tit 
* N Creation 
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and 
lan- ai to preſerve the Inheritance; for the If: x Vent. 
tor Wl ſve being a good Conſideration to raiſe 37* 


oor 


auſe i , Uſe, that Eſtate, which the Owner 3935, 505. 
of the Land had, is changed and quali- 13 — 35. 


ntor 
nne. ted into an Eſtate Tail. Accordingly Re 
as Wl my Lord Coke ſays, that if a Non TRY 
but Wi makes a Feoffment in Fee to the Uſe 

Uſcs A one for Life, the Remainder to the 

1015, Bi Uſe of the Heirs Male of his own Body; 
dis is an Eſtate Tail in him; yet here 

(ide the Uſes were not out of him; ſo that 


were a Man may modify a Fee that conti- 
they nites in him ; but he cannot take a Fee 
-onl Mas de novo, When he has the old one 
mam in him. In the Caſe of Pybus and 
e co litfard, it was held, that if a Man 


ſe of 
S for 
ile of 


„ ſuff- 


corenanted to ſtand ſeized to the Uſe 
f his Heirs Male, begotten on the 
Body of his ſecond Wife, he had there- 
dy an Eſtate Tail. =” 


0 : A Father makes a Feoffment in Tae A. 
wir ice to his Son, with a Letter of Attor- thrrities = 
ſes it y to k . b 1 - ſeem to in- 
a to make Livery, but no L1very is ælne that 

a nade, no Uſe ſhall ariſe to the Son ; this hall 
©, Wor it appears to be the plain Intent of ann 10, 
Mail. h 3 | - aCovenanſ 
as his E Parties, that the Land ſhall paſs by fo ftand | 
- the be Common Law by the Feoffinent ;[eized- 


nd that the Feoffee ſhould be in the 
Per, and it would be unreaſonable to 
nake ſuch Conſtruction as to raiſe 4 


- ez 


Lands 
Jy the 


Creation of an Eſtate Tail; and ſo ha- Inſt. 24: 
uld i ving the Force of the Statute De do- co. 4 
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Uſe, and ſo make the Son come in by 4 

the Statute; and in the Poſt, contrary il '2 d 

to the expreſs Agreement of the Par- king 

ties mentioned in the Deed. It ſeems Ml "P%! 

the Diverſity, taken before, came in and 

by a Conſtruction made in Payour Ml ticu!: 

6Co.18. of Lords, upon the 32 & 34 H. 8. to his. L 

a hinder the Diſpoſition of one third Part, takes, 

When the Feoffment was made to the tie I. 

Uſe of the. Feoffor's Laſt Will, this was bett 

expounded to be no more. than - reſer- Powe! 

ving a Power to. diſpoſe. of the Land Hent, 

by Will, which, as Owner, he might the Le 

do before, and not that he deſign d him- riſes i 

felf to raiſe a particular Authority to o his 

limit an Lie to this or that Perſon, upon AL. t 


the Feoffiment; ſo the Feoffament being partic 
made without Conſideration, was to gy 
at FO 


the Uſe of him and his Heirs ; and there- 


fore when he diſpoſes of the Land, tho if and; 

he did it as having a Power by the **5* 

| Feoffment, yet the Will took Effect, a: 5 6 
ould 


he.was Owner of the Land ; but this 


Piſtinction ſeems to me to have no mes, 


vere of 


Manner of Reaſon or Ground for it, cy 
ent, 


. in any fair Conſtruction. When a Man, 


vg Makes a Feoffment in Fee to the Les, 
| ho# 5 112. of ſuch Perſons, and of ſuch Eſtate as Ind aft 
bo. Hob. 312. he ſhall appoint by : hrs Laſt Will, the Eviſed 
| 6 Co. 18. Fegffor is in the mean time ſeized of a2 n 
1 And, qualified Fee, and has a double Power C 1 - 


245 over the Land, either as Owner of i 
S V to 


— 


De 


ee u e HEY | 81 
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h e diſpoſe of it by Will, without ta- 
, king any Notice of his Power reſerved 


J * a * 40 _ 8 „ 
m. pon the, Zeofmerr, or by limiting U/es 
ms and Eftates, according , to that par- 
= ticular Power. If therefore he deviſes. 


ow WY; Lands, by the Will, generally, it- 
takes Effect as if he. were Owner of 
the Land; for having Liberty to chuſe 


whether he will make any Uſe of the 


_ power reſerved to him upon the Fcoff. 
Land I nent, and yet having Power, as Owner of 


viſes it generally without any Relation 


bim n dis Power, it ſeems his plain Intent 


was to waive the Execution of the 
particular Power he had upon the Faß: 
ment, and to make. Dye of the gene- 
al Power he had as Owner of the 


* Land; and now ſince the Lands are of 
—_ Pocage 'Tenure, deviſable by Will, in 
5 very ſuch Deciſe by Will, the Deviſee” 


ould be in by the Will, tho ſome- 
imes, in Caſe of Knight-Service, Lands 
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* 4 ere otherwiſe ; as if after ſuch Feoffs, __ 

a Man, lent , or by ſuch Feoffment f three Cro. fl: 

ne Ul, be had diſpoſed of it to, 4,976: 

Hato as Ind afterwards by Will generally had 5 

Il. the ied the third, the Desiſee had” |, 

4 of en in by the Fegffinent, and not bß 

Power e becauſe. as Owner of the - 
r of it and he was reſtrained from making | 


'y Deviſe at all; and therefore that 
Lo the 
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the Will might be of ſome Effed, 
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(which was moſt certainly the De- 


i ſors Intent) it was expounded, and 


that moſt reaſonably to be a purſuing 


of his Authority according to the Power 
reſerved to him upon the Feoffment ; 
but if he had made no Diſpoſition of 
the Lands, but only as general Owner 


of them had deviſed them, there, be. 


cauſe the Will was of Effect to pal; 
two Acres, the Deviſe was void for 
the third, ; 
A. ſuffers a Recovery to the Uſe of 
his Laſt Will, if he declares Uſes by 


| Deed in the mean Time; yet they 
are revocable, being founded on a 


Recovery ſuffered to Uſes that were 
alterable at the Will of J. therefore 
in ſuch a Caſe: he may either declare 
new Uſes, or if he makes a Leaſe for 


| Years, that ſhall bind the Perſons no- 


minated by the Declaration of the Uſes 
to the Will. Hob. 349. Bro. 337. h 
19 H. 8. 12. Dyer 166, 324. 


x co 1% In an Action on the Caſe for ſlan- 


ante. 


dering his Title, the Defendant pleads 
that one Sir _— 


Sharington was 
ſeized of the Lands whereof, Oc. and 
had Iſſue three Daughters, and cove 


vanted with others, in Conſideration ef 
a Jointure to be made to his Wife, 


the Advancement of his Iſſue Male, © 


he ſ. 
his I 
the! 
othe! 
ſeize 


Part 
ing, 


cres i 
for 1 


and 0 


ted f. 
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he ſhould have any, the Preferment of 

his Daughters, and the Continuance of 

the Land in his Blood; and for divers 

other good Conſiderations, to ſtand 
ſeized of the Lands E. G. of fix hun- 
dred Arcres, to. the Uſes, Intents and 


Purpoſes, and under the Proviſo enſu- 
ing, (0iz,) to the Uſe of himſelf for 


KW 


a Ali, and after of Three hundred A- i 
ecres in certain, to the Uſe of his Wife if 
ſe of for Life, for a Jointure, and of the 
« by {other 300 Acres after his Death; f 
* and of the other Three hundred limi- ä 


ted for his Wife's Jointure, after both 


on 4 0 
their Deaths, to the Dye of the Heirs 
* ale of his Bod engendered; and for 


Default of ſuch Iſſue, then of the 
hree hundred Acres not limited for 


3 this Wife's Jointure to the Uſe of his 
' Uſes hree Daughters ſeverally, and the 


Heirs of their Bodies ; and for Default 
ff ſuch Iſſue to the Dye of the right 
eirs of Sir Heury; and then there 


ay as the like Limitation of the other 
—_ Three hundred Acres; and if any of 
* he ſaid three Daughters die without 
cove flue, then her Portion to the Survi- 
jon of ers by Moieties, Remainder to the 
Wife, Right Heirs of Sir Henry, and then 


omes this Proviſo: Provided always, 
nd it is covenanted and agreed be- 
ween all the ſaid Parties, that it ſhall 
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be lawful for the ſaid Sir Henry, by 
tis Wall, in Writing, io lit” any 
Part of the (aid Lands to any Pit- 
ſon or Perſons, for Term i Life, 
Lives or Tears, for Payment of hit 
Debts," performing of hi Legatie, 
Preferment of his Children, or at) 
other reaſonable Conſideration,” as 1 
himſelf ſhall be thought good ; and al 
Perſons thereof ſtized to ſtand © ſeized 
*#0 the Uſe of fuch* Perſons,” and fo 
ſuch "Intereſts as” ſhall be” ſo limited 
after by bis Mil. Afterwards Urſuli, 
the eldeſt Daughter died without Ie: 
Afterwards the faid Sir Henry, by his 
Will in Writing, for the Advancemeit 
of his Daughter O;fe, and. her Huf 
band, and the Heirs of the Body « 
the ſaid . Olife, limited a great Part 
limited to Grace; to the ſaid Oliff, 
for 1000 Years; without reſerving aty 
Rent; and afterwards the ſaid &. 
Henry died without Iſſue Male, and 
fo the Defendant juſtifies his ſaying, 
that Oliſe and her Husband had Rig 
to the Lands; and upon this Plea the 
Plaintiff Demers, and this Limitation 
for 1000 Years was adjudged to be 
void, and conſequently the Defendait 
{ had ſlandered the Plaintiff's Title ; and 
1 ſo. Judgment was given for the Plain, 
kiff; and that by the Opinion of 1 
; A „„ Pd BY F. the 


ment 
Hul 
5 y of 
-Part 
"if, 
2 


8 
1 80 
and 


vying, 
Niet 
A the 
tation 
to be 
ndant 
; And 
Dlain- 
f all 


the Juſtices in Exglunt; and that up- 


on theſe Grounds and Reaſons. Tho' 1 Co. 174. 


upon a Feoffment, Uſes may be limit- 
ed without Conſideration, yet they 


cannot by Covenamt or Bargain and 


Hale; and the Reaſon ſeems to be this, 
when a Man made a Feoffment in Fre, 
without Conſideration, and without ex- 
preſſing any Dies, whereby the Feoffee 


came into the Land for nothing, it 


was thought very reaſonable and equi- 
table that the Fegffee coming to a con- 
ſderable Eſtate, without giving any 


ming in — for it, ſhould ſtand 


ſeized to the Dye of the Froffor ; for 
that ſeemed to be the Intent of the 
Parties, it not being to be imagined 


that any Man would give away an E- 


ſtate without any Manner of Reaſon 
or Conſideration for it; but when 
upon the Feoffment yes were expreſ- 
ſed, then theſe expreſs Uſes were ſup- 
ported, tho' the Feofment, Pine, Oc. 
were without Conſideration, becauſe 
that ſeemed to be the plain Intent and 
deliberate Deſign of the Parties, that the 
Eſtate ſhould be ſettled according to 
thoſe Limitations ; and there would be 


no Equity in overthrowing ſuch a De- 


ſign; but in a Covenant of Bargain 
and Fal, no Uſe can be raiſed without 


2 good Confideration ; tho' there be 
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Des expreſſed ; for in a Feoffmant it Ml (der: 
is Equity that gives a Uſe, tho there to a1 
be none expreſſed; and the ſame Equi- MM 7:of 
ty will not ſupport any Uſe by Cove- Ml with 
nant or Sale, tho expreſſed, if there ter a 

be no Reaſon for it, as there is not in be e 
a Bargain and Sale, without Conſide. Ml and 

ration. But it may be asked, ſince i Body 
Ter on a Feoffment, if expreſſed, may Guilt 
be ſupported without any Conſidera- he co 
tion, why may not Des upon a Cove. the C 
nant, Oc. if expreſſed, tho without if good 
any Conſideration, be ſupported too? Profit 
_ To which it may be anſwered that BW Burg 
if a Feeffment be made in Fee, with il impli 
out Conſideration, the Feoffee hath « Ml ſhoul 
legal Eſtate and Right to take the WI Uſe c 
Profits of that, and that the Fe in a 
ſhould take the Profits, is only an E. derat. 
quitable Conſtruction in his Favour, Ml luabl« 
which if he will paſs away by limit- WW Land: 
ing it to others, or in this or that {Wan U 
Manner, he may; but when a Man, the V 
that has a legal Eſtate and an equits- MW Natur 
ble Right too to take the Profits, will ¶ appea 
covenant to ſtand ſeized to an Uſe; MWlidera 

he that will take the Benefit of the is a g 

De of the Land, muſt ſhew ſome ¶ appea 
good reaſonable Cauſe to take the Pw- {Ware to 
fits in Equity, ſince he hath none in ons gi 
Law; which no Man could do but he Wa Lie 
that comes to the Uſe for a good Con- Ws Co 


ſidera· 
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ſideration. When a Feoffment is made 
to an Uſe, a 'Truſt is repoſed in the 
Feoffee, which may be very well done, 
without any Conſideration ; nay, it bet- 
ter anſwers the End of a Truſt, if it 
be done without any Conſideration ; 
and when a Truſt is repoſed in any 
Body, he muſt perform it, or he is 
Guilty of a Breach of Traſt; but when 
he covenants to ſtand ſeized to a Uſe, 
the CEſtuy 2 Uſe ought to ſhew ſome 
good Reaſon to intitle himſelf to the 
profits of Lands in Equity. And a 
Bargain and Sale, ex vi Termini, Holt, is 
implies a Conſideration ; and that there _——_— | 
ſhould be Quid pro quo. And as an — = 
Uſe cannot be raiſed upon a Covenant 
in a Bargain and Sale without Conſi- 
deration ; ſo if a Man for good and va- 
luable Conſiderations Bargains and Sells 
Lands, or covenants to ſtand ſeized to 
an Uſe, no Uſe is thereby raiſed ; for 
the Words are too general to ſhew the 
Nature of the Conſideration ; and it 
appears not by them, whether any Con- 
ſderation was given or not; and what 
is a good one to raiſe a Uſe ought to 
appear to the Court to be ſo; for they - 
are to judge whether the Conſiderati- 
ons given were ſufficient, or not, to raiſe 
a Uſe; but yet, becauſe, if in Truth, 
8 Conſideration was paid, Oc. it is 

| ff. 


— 
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xeaſonable the Party ſhould have the be t: 

Benefit of it, tho' primd facie, becauſe Ml Caſe 

| there is none mentioned in the Deel, I Pero 

therefore there ſeems to be none; yet Ml Conf 

the Party may aver, that there was 4 maki 

Conſideration paid, and ſet it out, which Ml jour 

if it is an T/ſe ſhall be raiſed to him;M inclui 

Dyer and this Averment is always traver(-Ml is vet 

246. able; and tho' there be a Conſiden. Wl ſdera 

21 Co. 2% tion which is always a good one, i but i 

; mention'd in the Deed, as ſuppoſe Mo Cove! 

ney ; yet may the Party aver another ¶ appes 

beſides that, if it ſtands with the Deed parti 

as all Conſiderations muſt that are ayer W 

red to be of any Force or Effect; as could 

chere be a Conſideration of Blood averrd ton 

the Party muſt be of the Blood of the cauſe 

x Co. 176. Cu enamtor. If A. covenants with he di 

for good Conſiderations to ſtand ſeizei more 
to his Uſe, no Tie is raiſed to B. bu 

if in Truth B. be of his Blood, and in 


Law 


contr; 


Truth the Covenant was made for Ad ment! 
vancement of his Blood, he may ac if 4. f. 
it, and ſo have the Uſe. When the Com nants 

ſideration is a Covenant to Rand ſeized that 

to Le, or in a Bargain and Sale, f no L 

good, and the Perſon certain, there thu no pe 
See Tit. Perſon may take an gverment that tb and t 
oo of ' Conſideration was paid, and according vi any, | 
Uſes, 34+ the Truth of the Caſe ; but where tie not v 
200.176. Perfon is uncertain, and the Conſide I theref 


ration- general, there no * wy | 
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Caſe the Averment by the particular 


making out that in particular, in Far 
included in the general Words; which 


ſderation were hona fide paid by him; 
but in the latter Caſe the Intent of the 
(renantor Was void ab initio; for it 
appearing that he deſigned no Body in 
je ular, for the Benefit of the Lie 


4 ak. 5 Ms : : Af 
e would raiſe, no Perſon in certain 


4 * 4 


could ayer any particular Conſidera- 


(cauſe it plainly appears by the Deed, 
he did not defign him for the Uſe any 
more than any other Perſon; and the 


nants to ſtand ſeized to the Uſe of him 
that Z. ſhall name, and nominates one, 
no Uſe is raiſed to him ; for there is 
no particular Conſideration expreſſed, 
and the Nominee of B. cannot aver 
any, becauſe it appears that 4, knew 


therefore could have no Reſpect for 
ny particular Perſon to make — 
raiſe 


tour of the Perſon who was befare 


is very reaſonghle, in Caſe a good Con- 
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be taken by any Perſon. In the firſt 


Perſon is but Reducing the general 


ton why he ſhould have the Lie; be- 


Law will not giye a Lie to any Body 
contrary to the Intent of the Party 

mentioned in the Settlement; therefore 
if 4. for divers good Conſiderations, coye- 


not who. the Nominee would be, and 
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raiſe a Dye. If Z. had paid Money, 


good Conſiderations, might make Leaſe 


is but an under Sort of Agreement, and 


Verred it, and ſo made good the Tj; 
to the Nominee; but if A. in Con{ 


Altes and Truſs; 


Quære whether he might not have x 


deration of the Advancement of hi 
Blood, had covenanted with B. to 
ſand ſeized to the Uſe of ſuch a one 
of his Kindred as B. fhould appoint | 
and then B. had nominated one, the 
Nominee had a good Uſe ; for A. had 
a Deſign, for very good Reaſons, to ad- 
vance ſome of his Family, and he on- 
ly left it to B.'s Judgment who ſhoul 
be the Perſon. When LDyes are raiſed to 
Sons in Conſideration of Natural Lowe 
and Affection, and afterwards there is1 
Proviſo that the Chvenantor, for diver 


for any Number of Years or Lives, to 
any Perſon he would, he cannot b 
Foree of this Proviſo, make any Leal: 
to any of his Sons, or any other Per- 
fon; for the Conſideration is too ge- 
neral to raiſe a Uſe ; and no partic 
lar Averment can be made by any Per. 
ſon in certain, and the Conſideration 
that is requiſite in a Coverart or Bar- 
gain and Sale to raiſe a Uſe, will be 
fo in a Proviſo to raiſe T/ſes in that 
Covenant or Bargain; for the Proviſ6 


nent io 
olved 
hich 
ed ac 
0, M 
onſid 
Deed 
o mu 
on all 
ff the 
or th 
hich 


what is requiſite in the Covenant, which 
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i the fundamental Agreement; for the 
Settlement of the Lyer will be requiſite 
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- 
e 


5 1 in the Propi ſo of that Agreement; for it 
e U js an Agreement of the ſame Sort or 
Cong. Nature with the other; and the Uſes 
f hi aiſed by it are only raiſed by Cove- 


nant and Agreement, and not upon 


1 Co.1;6 | 


5. to | ] 

a one inert, where Des may be raiſed 
point 'ithout any Conſideration originally; 
, the nd by the ſame Reaſon as it ſeems 
. bay / Proviſo. In the Caſe of Mildmap, 
0 ad. he Dye intended to be raiſed was de- 
le on. Naned to come under that Clauſe in the 
ous Agreement, for divers other good Con- 
ed i» derations; and therefore for the Rea- 
Love ns aforeſaid, it was void; but if the 
e is; Lease to Ohffe had been for any other 
liver Conũderation mentioned in the Pro- 
eaſes i, it ſeems it would have been good 
es, to pon theſe Words, other Conſiderations 
t by tianed in the Proviſo. It was re- 
Leaſe olved that the Conſiderations, upon 


hich a new Uſe muſt have been rai- 


onſiderations mentioned before in the 
Yeed ; for the Word other implies. 
o much; and therefore for that Rea- 


ed according to the Power of the Pro- 
0, muſt not have been any of thoſe. 


11 be n alfo, the L.e raiſed by the Power 
that f the Proviſo was void, being done 
avi er the Advancement of his Daughter, 
and bich was mentioned before, and was 
hich 5 the 


1 
, 
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the Conſideration for raiſing'th$ ein in 
the Jadenture. If the Provo had been 
that upon the Conſideration of Blood 
he might have made Leaſes to any of, 
his Kindred, it ſeems the Intent Had 


on the Collidetation which Was as good 
in that Caſe as in ary Caſe of Blood; 
and the Perſons to whom it was to be 
made were to be hoſe expreſſed in the 
Conſideration; but if it had been that 


for Conſideratiori. of Blood he might 


have made Leaſes, - it "had been void 
though the Leaſt in fatto were made 
to one of his Blobd*: 


was too general at firſt, and ſo void. 
2 Roll 260. Cro. 


Where Moor 373. Hob. 372. 1 Co. 17%. Moor 
dbere ig a 171. 


Recovery If a  Feoffment* be made, or a Nr 
e be levied, or Recovery be ſuffer d. , with- 


make ſuch Out Confideration ard no Uſef are ex 
klaren be preſſed, it is to the Uſe of the Feoffor 
bs feed and his Heirs. But if any 75 be ex- 


to bis own 12 


Uſe in the preſſed, it ſhall be to'thoſe' es, tho 


mean ng Conlideration be had; and Doren is 


Time. 


che Difference between raiſing "Uſes b y. 


103. Fine, * Feoffment,”or other Conveyance 


Moor operating by Tranſi gut ation of Poſe . 


Sings" ſeſſion and Uſes raifed by Covenant ; ; for 


ES ” upon the' firſt; if no Lier were expreſ⸗ 


Gran, ed, it is Equity OT the Feoffor 
to 


w 4 


or the Power 
Jab. 186. like Caſe 
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to have the Uſe; for by the Law, 4 Fraß 


ment on 


the Feoffor has parted with all his In- g,,gae- 


tereſt; but where he expreſſes Uſes, ration, ta. 
there can be no Equity in giving him 3 of 
the ie againſt his own Will; and there for Life, 


can be no Preſumption that the Con- % ſal! 
have it but 


veyance was to the Uſe of the Feoffor for Life. 


againſt his own Declaration ; but in Dyer 169. 


Caſe of a Covenant, it is Equity that == m_ 


muſt give a Uſe; for the Perſon can gued «t 
have no Right by Law ; therefore in 8% 
ſuch Caſe there can be no Die with- Com. ;06. 
out a Conſideration ; for there is no 
Equity there ſhould, 

Husband and Wife levy a Fizze of the Show. 
Wife's Land to the Uſe of the Heirs of mii 
the Husband, begotten on his Wife, Re- : Salk. 
mainder to the Heirs of the Husband, 675. 
this is a void Limitation ; for the Huſ-7;,. 
band had no Dye in præſenti, and fo 
the other Les cannot be ſupported. 

A Truft is limited thus, If ſuch a Parl. Ca. 
Marriage takes Effect, after M.'s Age * 
of 16, being the Daughter of H. and ſhe 
ſhall have Iſſue Male of the Body of S. 
then to both for Life, he marries her at 
12 Years of Age, ſhe lives till near 17, 
and dies without Iſſue, he ſhall have 
no Truſt for Life; becauſe ſhe having 
no Iſſue Male, there was a Failure of 
the precedent Qualification to enable 
him, it ſeems ſhe living till after Six- 

teen 
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teen fulfills the firſt Words well enough, 


c. if the Marriage ſhould take Efteg 
Ibid. 87. after her Age of 16, after the Death of 


S. and M. the Daughter of H. without ge 
Iſſne. The Truſt was limited over to uuble 
others; but decreed that till the Daugb- that 
ter of $,'s Death, he in Remainder could Ie 
not take, but that the Heir ſhould have Conſt 
the Truſt till that happen d; for ſo much ba C 
of a Truſt as is not diſpos d of, muſt be Nnd 
to the Heir, A Woman ſhall not hae M¹d 
the 'Thirds of a Truſt of a Term to hat 
wait upon an Inheritance againſt the Nuit. 
Purchaſer, by her Title of Dower, but nd 
Ibid. 73. againſt an Heir perhaps ſhe may, vn te 
x Ven. If Ceſtuy que je enters upon the ſe. , 
* . : | 
El. Feoffee, he is Tenant at Will. See how iſ... 
22. 4 Les are executed by the Statute, 1 Wi. oc; 
Pal. © Teon. 298, all Pernancy of Profits is 
Ca, 104. gone by the 27 H. 8. ſo as now no Body BW yn 
can be Tenant to the Præci pe, in Re- n Fe 
pet of that, hers 
TIenant in Tail, Remainder in Fee, Nes o. 
2 Co. 15: he in Remainder, in Conſideration that We De 
1oor the Land ſhould continue in his Blood, ts of 
91. and for divers other good Conſider: ent « 
tions, covenants to ſtand ſeiſed to the Bi; Ble 
Lie of himſelf in Tail Male, then to the NE 
Uſe of his Brother in Tail Male, the Wr; of 
to the Uſe of the King in Fee, no L, Ne I. 
is hereby raiſed to the King, unlel 0 the 
{me yaluable Copſideration be avere WT wen 
5 0 : 


| Uſes and Truſts, 

ougn, to be given by the King; and if this 
Efte& Uſe in the King ſhould preſerve the E- 
th of gate from being barred, yet that could 
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thout be no Reaſon to give the King an equi- 
er to table Right to take the Profits; for 
2 that is no Advantage to him. If the 
cou 


| have N Conſideration that he was the Head of 
much the Commonwealth, and had the Care 
uſt be Nenad Government of his Subjects, yet 
; have Mad no De been raiſed to him, for 


that is no particular Conſideration to 
ntitle him to the Profits of thoſe 
Lands; neither has he any more Rea- 
on to have them now than before ; for 
x officio he takes Care of the Com- 
monwealth, and to that End he has a 


ate, 1 affcient Revenue. 

fits i 5 

ö 4 Where the Lord Paget ſeiz d of Lands 
1 a 


n Fee, covenants with T. F. and o- 
hers, in Conſideration of the Char- 


1 Fes ges of his Funeral Expences, Payment 
n that Mr Debts and Legacies, out of the Pro- 
Blood, fits of his Land, and for the Advance- 1 Co. 154. 
ſider nent of his Son, Brother, and others of * 
to the fis Blood, that he and his Heirs would 5 
to the and ſeiged of the ſaid Manors to the Moor 
„ then e of the ſaid J. E. for the Life of 19 
no fl he Lord Paget, and after his Death 
e. o the Uſe of C. D. for the Term of 
aver” Twenty-four Years, and then to the L /e 

to . at - 


Uſe had been limited to the King, in 2 Cog. 
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Eſtates that were good, and upon a ys 


Twenty-four Years, becauſe there wa 


Executors, it had been good; for tht 
ployment: It was alſo reſolved that 


four Years expired, becauſe the Word 


Uſes and Truſts, 
of JF. P. his Son in Tail, with diver 
Remainders over; it was adjudged in 
this Caſe, that my Lord Paget had a 
Eſtate for his own Life; and the Reg. 
ſon given is, becauſe all the Remain. 
ders were to commence after his Death, 
and ſo the Eſtate remained in him, 
during his own Life; but it ſeems that 
this muſt be underſtood, that all tho 


luable Conſideration, were to com 
mence after his Death; for all Eſtate 
were | imited to the Copenantees, du. 
ring the Life of my Lord Paget; bit 
it doth not appear to be on a valuable 
Conſideration; it was alſo reſolve 
that C. P. took not the Eſtate fo 


no Conſideration to raiſe it to him; fo 
they had nothing to do to pay his Debt 
and Legacies, neither were they thereto 
chargeable; but if they had been hi 


had been their proper Work and Em: 
V. P. ſhould take before the Twenty: 


were after the End or Expiration d 
the ſaid Term of 'Twenty-four Yeats 
which ſignifies the legal Intereſt, and 
not the Time; and the ſaid Term be. 
ing void, the Remainder Man's Interch 

| | | col: 
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divnM.cmmenced preſently ; for it was the 
ged in Deſign of the Party, that he ſhould- 
had take after that Intereſt determined; and 
e Rex lit there be no Intereſt, he ought to take 
emair Mit preſently, or elſe the Deed would be 
Death;WMconftrued moſt in the Grantor's Favour; 
1 him, but if the Words had been, and after 
ns that he Twenty-four Tears expired, then to 
1 tho e Uſe of W. P. iz Tail, there, thy? 
n a re Term had been void, yet no U/? 


Col. 
Eſtate 
2S, di. 
t; but 
Uuable 
eſolvel 
ate fr 
re Wai 
m; for 
s Debt 
theretq 
een hl 
Ir that 
d Em. 
d that 


had been raiſed to him, 'till after e 


In this Caſe, there was this Diverſity 
aken by Manwood Chief Baron. If a 
an covenants to ſtand ſciged to the 
2 of one for Life, then to the Uſe 
of another in Fee, and the Tenant for 
Life refuſes, the Remainder Man's In- 
ereſt ſhall not commence preſently ; 
for it muſt be Equity that gives any 
Body a Right to take the Profits, du- 
ring that Eſtate for Life, and the Re- 


mence *till after his Death; ſo that in 
the mean Time no Body being able to 
laim any Intereſt upon any good Con- 
ſderation, the Te muſt remain in the 


Years BWCooenantor ; but if a Feoffment in Fee 
ſt, andbe made to the Uſe of one for Life, 
rm be then to the Uſe of another in Fre, and 
Inter the particular Tenant refuſes, the Re- 


— 


Years expired; for by expreſs Limita- 
tions, the Tſe was then to commence. 


Q 2 mainder 


mainder Man's Intereſt is not to com- 


* 
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mainder Man's Intereſt ſnall commene, Mad o 
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preſently; for the Feoffor had diſpoſed bas 0! 


of the whole Land ; and it is Equity and ] 

that gives him a Uſe when the F. ore, 

ment is made without Conſideration, N Teoffr 

but againſt his expreſs Limitation, there be Pre 

can be no Equity in giving him a Tſe, Limit. 

and the Feoffee paying no Conſiders Wife! a © 

tion, there is no Reaſon that he ſhouly Mio ex 

have any; and there being a Uſe limit. Win the 

ed to commence after the Eſtate fo lity ©: 

Life, which now is not, it is Reaſon, under 

that it ſhould commence. Owere d large 

this Diverſity, and whether, If the iſto 4 

Feoffinent was made in Fee, upon c. Oe 0! 

ſideration, the Feoffee ſhould not hae s det. 

3 had the The during the particular Etat 

460% ſtate, My Lord Hale ſaid that a Trit Lives 

Quere being a Thing created by the Contrad ¶canno 

— ales of the Party, is wholly directed by the Wh 

* Party; conſequently thoſe that come for th 

bend by in the Poſt, are not liable to a Tru fee In 
1 , doc becauſe they are not within the D+ 

can be rection of the Party, unleſs they ar By 

band. named, and then he ſeems to think eint!) 

they are bound, as thus: If an Eſtate the 50 

is given to a Man and his Heirs, in Fathe 

'Truſt, thoſe that do not come unde to the 

5 Co. 8. b. that Limitation are not charged with the Pc 

„ Te by the Pr. E ſo if 

516, & A Man makes a Feoffment in Fee Years, 

5.35, to the Uſe of ſuch Perſon or Perſons kntly 


and 
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and of ſuch Eſtate and Eſtates, as he 
has or ſhall appoint by his Laſt Will 
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nd Teſtament, which was made be- 


Equi 

Pf fore, and publiſhed again after the 
ration. MIfcoffment. Ozere whether the Eſtates 

„ the be preſently executed according to the 

a De; Limitation of thoſe Deeds, or he be ſeiz d 
\(iders. of a qualified Fee. The Stat. 27 H. 8. 
ſhouly MW executes the Poſſeſſion to the Uſe, 
limit. Nin the fame Manner, Plight and Qua- 


ate for lity as the Uſe, &c. but that muſt be 
eaſol underſtood where the Eſtate to the Uſe is 
cre of large enough; for if Lands be given 
If the to 4. and B. during their Lives, to the pyer 


n Cot 


t have is determined; for the Seifin to Uſe, 33e, 2.0 
ar E. that 4, and B. had, was only for their Hob. 84. 
'Trut Lives, and the Execution of it in C. 1 Reps 
ntrac cannot make the Eſtate larger. DE 

by the Where Perſons ſhall be Jointenants 

come for the Limitation of a Uſe to them, 

Truf, i fe Iaſt. 188. a. 1 


e D. | 

y ar Wl I the Father and Son purchaſe Lands 
think Wh jointly, the Law will not ſuppoſe that 
7 ſtate the Son purchaſed only in Truſt for the 
s, in Father, and conſequently ſhall ſurvive 
under WM to the Son. The Stat. 27 H. 8. executes 
with the Poſſeſſion preſently, as to the Eſtate ; 


ſo if a Man Bargains and Sells for 
Fee ff Years, the Leſſce is in Poſſeſſion pre- 
ſons, I *ntly, and the Leſſor has a Reverlion, 
and G23. {0 


Uſe of C. if 4. and B. dies, C.'s Eſtate 188. 4. 


Cro. Car. 
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fo as there are two divided Intereſ, Acre 
before any Entry by the Leſſee, yet for L 
the Leſſee cannot have Treſpaſs be. the o 
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fore actual Entry; but by a Comma Ml the 1 
Law Leaſe the Eſtate is not divide! the U 
before the Entry of the Leſſee; & Mi bis © 


| ſays Cooke, upon a Bargain and $a: Fee 
the Freehold paſſes preſently ; but the ll tbe © 


1 Inſt. 
266. 5. 


Caſe of a Common Law Leaſe, it 


actual Freehold is not in him till a ſhoul 
Entry; for it is impoſſible an Act of pa but i 
liament ſhould give any more than 4 
Civil Seiſin; it cannot give a natural 
one; but a Releaſe may be made to 
one that has nothing but a Freehold 
in Law; ſo it ſeems upon a Bargain 
and Sale for Years, the Party being in 
Poſſeſſion of the Eſtate of the Land 
for that Time, a Releaſe to him will 
be good to increaſe his Eſtate ; but in 


ſeems a Releaſe will not be good be- the. 


fore the Entry of the Leſſee; for the by t 


J. ſeized in Fee of three Acres df 1 
Land, makes a Leaſe to A. of one im 


Eſtates arg not deviſed till then, and muſt 
ſo there can, be no Privity of Eſtate, 
and the Leſſor can have no Demand upon 
the Leſſee, which a Releaſe ſuppoſes; help 
but in Caſe of a Bargain and Sale there 


is a, Privity, and the Demand of the © 
Rent ſhall incur before actual Entry. wi | 


4 . Acre 


tereſt; 
, yet 
1s be. 
mmon 
vided 
e : ſo 
d Sale 
ut the 
ill an 
ff Par. 
han 4 
atural 
ide to 
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1 will 
but in 
ſe, it 
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„ and 
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upon 
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there 
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try. 
v5 of 
one 


Acre 


Acre for Life, to B. of another Acre 
Cr Life, and a Gift in Tail to C. of 

the other Acre, and covenants after all 
the Eſtates ended to ſtand ſeized to 
the Uſe of his Brother in Fee, B. dies, 
his Brother ſhall have that Acre in 
Fee preſently, and ſhall not ſtay till 
the other Eſtates are ended ; for if he 
ſhould, perhaps that would never be; 
but if the laſt had been a Leaſe for 
Life, it had been all one, as it ſeems; 
for this Covenant ſhould be expound- 
ed, Reddendo Singula Singulis, Where 
the Lord releaſes to a Copyholder in 


Fee, to have and to hold to him and , Roll 
his Heirs, to the Uſe of another, that a br. 788 


is a good De; for the Releaſe enures 
by Way of Enlargement of his Eſtate, 
and by this Releaſe the Copyhold E- 
ſtate is extinct and gone, as it ſeems, to 


the Execution of a Uſe into Poſſeſſionñ 


by the Stat. it is requiſite that there 


muſt be a compleat Poſſeſſion; for the 


Fegfee muſt make an actual Entry; 


for the Intent of the Stat. was not to 5 Co. 112. 
help out a Poſſeſſion already good; ſo * . 


it ſeems, if a Reperſion be granted to 


one to the Uſe of another, that this is 
not executed before Attorument, for 
the Reverſion paſſes not till then; but: laſt. 3 10 
it a Man hath a Reverſion granted to 2 N 


him by Fine, and before Attorument, 


24 ho 
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Cro. El. 
832. 
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he Bargains and Sells it to another, 
the Reverſion is executed by the Stat, 
in the Bargainee; for as in the firſt 
Caſe the Grantee had no Reverſion for 
want of Attorument; and itconſequently 
could not be executed; fo in the laſt Caſe, 
the Cornſee had a Reverſion before At. 
torument, which he paſſed the Uſe of to 
another, and then the Stat. executes 
the Poſſeſſion to the ie, but in the ſame 
Plight as the /e was, and conſequently 
ſtill "till Attorument, there wants a 
Privity of Diſtraining, &c. A. makes 


1 nt. 309. A Leaſe for Years to B. and then 


b. 


grants the Reverſion by Fine or Bar- 


gain and Sale to D. to the Uſe of C. 
this is executed by the Stat. in C 


without Attorument; becauſe a Re- 


verſion was granted and preſently exc- 


cuted by the Stat. eodem inſtants ; 


ſo that there could be no 'Time for the 
Tenant to Attorn to the Grantee ; 
and if an Atrormment was neceſſary, 


no Grant could be made by Fine to 


the Uſe, Gc. becauſe no Attornment 
could poſſibly be had; but if the Grant 
were by Deed, then no Reperſion could 


_ paſs before the Attorument; and fo 


not be executed by the Statute. Te- 
nant for Life makes a Feoffment to 

.F. he in Remainder releaſes to 
im, the Uſes are for ever gone ; = 


Uſes and Truſts. 
the Feoffee comes in of another E- 
tate than what was ſubje& to Uſes; 
and the Releaſe only removes the 
Right of the Remainder Man, but 
leaves the Feoffee in, of the ſame E- 
Rate he had before. | 
A. covenants with B. that if B. en- 


feoffs him of three Acres of Land in 
D. that then he the ſaid 4. and his 


Heirs, and all others ſeized of ſuch 
Lands, ſhall fand thereof ſeized to 
the Uſe of B. and his Heirs. A. en- 
feoffs another of the Land in D. now 
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the ie ſhall riſe to B. and his Heirs; 


for the Feoffmment did not deſtroy the 
Contingency ; for the Tſe was not to 
riſe till after B.'s Feoffment, which it 
well may. There is this more in Cook'sSet- 


tlement before-mention'd; had he made 


a Feoffment before he had granted the Re- 


verſion, the aue Uſes had been 


deſtroyed ; for the Fegffee had not come 


in in Privity of Eſtate, which was 
ſubject to Les; but of a new Eſtate 


this muſt be intended of a Feoffment 


made before the Contingency happens; 


for elſe the Eſtate had veſted; and 
then it could not be deſtroyed ; but 
the Grant of the Reverſion being made 
firſt, and without any Conſideration, 


the Grantee of the Reverſion ſtood 


ſeized to Dies; and then when the 


Fe 
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Feoffment was made, and the Eſtate 
diſcontinued ; yet when the Tenant 
for Life in Remainder entered, hg 
thereby recontinued all the Eſtates, 
and conſequently the Reverſion in the 
old Plight; ſo that when the Contin- 
gency happened, the Uſe was execu 
ted out of the Eſtate of thoſe in Re. 
verſion ; and herein lay the Difference 
between conveying by Feoffment, and 
a Covenant to ſtand ſeized ; for if he 


had made a Fegffment to thoſe Uſes 


then the contingent T/e muſt have «- 
riſen out of their Eſtate ; and that Ad 
which the Tenant for Life could do, 


would amount to no more than to 


diſſettle the Eſtates, and then when 


the particular 'Tenant had recontinud 


the Eſtates, the PFeoffees had ſtood 
ſeized to the contingent Tſe, whict 


would have been executed when it 


happened ; but the Conveyance being 
by Covenant, and ſo the Le to ark 
out of the Eſtate of the Conenanter, 
any Conveyance that hindered the Pur: 
chaſer from ſtanding ſeized to a Le, 
as where the Perſon comes not in 


Privity of Eſtate, deſtroyed the Re. 


13 Co. 55. 


mainders. J. S. ſeized of Copyholt 
Land held of Sir . B. by Indenture, 
dated 22 Dec. between him on th 
one Part, and the ſaid J. S. and G.. 
his Son, on the other Part, did Bargain 

— an 


Eſtate 
enant 
d, he 
ſtates, 
in the 
>Ontin- 
execu- 
n Re. 
erence 
„ and 
if he 
Uſes, 

ave a. 
at Ad 
d do, 
jan to 
when 

ntinud 
ſtood 

Which 
1en it 
being 

o arik 
11/110 
e Pur- 
l U je J 
ot 1n 
e Re 
hold 
türe, 
n the 
G. 8 
argain 
and 


Uſes and Truſts. 


235 


and Sell, Enfeoff and Confirm unto the 


ſaid J. & the ſaid Lands, to have and 
to hold to the ſaid J. S. and G. S. 
their Heirs and A(Jigns, to the only Uſe 
and Behoof of the ſaid J. S. and G. S. 


their Heirs and Aſſigns for ever, and 


Livery of Seiſin was made according 
to the true Intent of the Indenture. In 
this Caſe, theſe Points were remarkable. 
Firſt, That G. S. being not named, but in 
the Habendum, could not take by the Ha- 
bendum ; for the Livery did not help him, 


being made according to the Intent of 


the Indenture, which Iadeuturè was void 
to him, and now could have no In- 
tendment in Law to give him any le- 
gal Eſtate, and conſequently the Li- 
ory would not give him any thing, 
being only purſuant to the Iadenture; 
but tho' the legal Eſtate limited to 
him were void, yet the Uſe limited to 
him was good; for that is conſtrued 
according to the Intent of the Parties, 
and may as well come after the Ha- 
bendum as before. 
turther reſolved that they were Jointe- 
nants, bcauſe the Te was jointly li- 
mited to both; and the Statute exe- 
cutes the Poſſoſſion according to the 
Uje, and F. F. was not in here by the 
Feoffment, as he ſhould have been, had 
the Jie been limited to him alone, be- 
cauſe it appears to be the Intent as 

the 


And then it was | 
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the Feoffor, that they ſhould have one 
Joint Lie; and ſo the Limitation of 
the LDe to him removes the Eſtate he 
had before ſettled in him; as if one 
makes a Feoffiment in Fee to the L 


of the Feopeee, and the Heirs of his 


Body, this diveſts the Common Lay 
Eſtate, according to the Intent of the 
Parties expreſſed by the Limitation of 
the Uſes ; and tho this muſt be own 
to be out of the Words of the 27 H.8, 


yet it is within the Meaning of the Ac, 


and ſhall be executed by it. The 
Words of the Act are when any Perſon, 
&c. ſtand or be ſeized to the Uſe of any 
other Perſon, &c. and here the Perſon i 


ſeized to the Uſe of himſelf ; and ſo 


of the like Caſes, a Uſe ſhall not be 
ſuſpended or extin& by a joint or ſol: 
Seiſin of the Land; as if J. had at 
Common Law been enfeoffed to the 
Uſe of himſelf and B. the Uſe had 
been a Joint Te to him and to 9. 
tho A. were ſole ſeized of the Land, 
for no Part of the Uſe had been fuf- 
pended and extinct; and therefore it 
ſeems the Dye ſhall ſurvive in ſuch 
Caſe, The like Law muſt be of 4 


| Truſt now. So if 4. and Z. bee 


feoffed to the Le of A. and his Heirs, 
and 4. dies, the whole Uſe ſhall de 
ſcend to his Heir, but B. ſhall 1 

the 


Ve one 
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if one 
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| Heirs will ſtand ſeized of the Land in 
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the ſole Tenant of the Land, for this 
ſeemed the Intent of the Parties by the 
Limitation of the Uſe. 

4, with ſeven others was ſeized to 1 Leon. 
the Uſe of himſelf and his Heirs ; the“ 
Uſe was held ſuſpended for an Eighth 
Part. 4. covenants with B. that when 
4. ſhall be enfeoffed by B. of three 
Acres of Land, that then 4. and his 
§. to the Uſe of B. and his Heirs, and * 
afterwards 4. enfeoffs a Stranger of 
his Lands in S. and B. enfeoffs 4. of 
the three Acres; it is ſaid to be reſol- 
ved in this Cafe; that the Le will 
ariſe to D. of the Lands in S. tho 
the Stranger had not Notice of the 
Le; but it ſeems this muſt be under- 
ſtood that the Feoffment was made 
without Conſideration; and Ozare then, 
for if it were made with Conſideration, 
then there is no more Reaſon the Land 
ſhould be charged with the Lie, into 
whoſe Hands ſoever it came, by Rea- . de. 88, 
ſon of the Covenant, than there is by 4 Co. 22. 
Reaſon of an Uſe actually raiſed; for a+ | 
Covenant, cannot extend beyond the Abr. 180. 
thing itſelf, ———[es were governed at : Inft. 23. 
Common Law by the ſame Rules as 13 Co. 56. 
the legal Eſtate itſelf was; ſo if it Dyer 159. 
were entailed, it was deſcendable in 3 22g. 
like Manner as a legal Eſtate intailed 2 oh 
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ſo there was poſſeſſio fratris of a Die 
and if the Lands were Gavelking 
Lands the Uſe deſcended to all the 
Sons alike ;, ſo if by Cuſtom the 
Land was deſcendable only to the eld. 
eſt Daughter, the Je would deſcend 

ſo too. 7 25 8 
| So if a Man ſeized of Lands of the 
Moor Part of the Mother, makes a Feoff. 
250 ment in Fee without Conſideration, 
—T A the Uſe ſhall be to him and the Heir 
Ly r 169. of the Part of the Mother ; and in 
B > — this all agree; but if he reſerves a LI. 
oy e to him and his Heirs, then Hobart ſays, 
| fo eren the Uſe ſhall go to the Heirs of the 
of the Part of the Father; but the better 
Int. 9. Opinion ſeems to the contrary.—An 
Neo. Eſtate raiſed by Uſe may be waived 
51% in pais, as upon a Feqffment to the Ul 
Dyer of Ceſtuy que Uſe it may be waived in 
169 El. pais at the Common Law. Before 27 
48s. H. 8. if a Man had Bargained and Sold 
6 Co 34. Land for valuable Conſideration, a L 
L a in Fee had paſſed without the Word 
ceaſe with Heirs ; for Equity having the fol 
„% Clair, Management and Diſpoſal of theſe At 
mY | "rx fairs, they had not regard to the ſtrict 
but nt ſo Rules of Law, but to the Intent of 
6 Co. 34 the Parties; but now the Stat. tranſ⸗ 
a  ferring Uſes into Poſſeſſion, whereby 
they become Common Eaw Eſtates; as 
4 Co. 16. there is the ſame Reaſon for 8 
ore 


. 


a Die; 
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11 the 
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where Lands paſs by Commos Law Con- 
veyance, ſo in Fact it is, and conſequent- 


ly the Intent of the Parties muſt be le- 


zally expreſſed, or elſe no Eſtate will 

GE 
4 Woman was not Dowable of an 
Eſtate in an Uſe ; neither could a Man 
be Tenant by the Curteſy of a Uſe ; 
and ſo moſt Eſtates being in T/e, it 
was uſual for the Friends of the Wo- 


man, either before or after Marriage 
to get ſome legal Eſtate ſettled upon 


her for her Jointure, which was the 
firſt Occaſion and Original of Jointures. 
By the Common Law a Uſe was alienable 
by Ceſtuy que Uſe, or he might have a 
Bill in Chancery to compel ; the Ceſtzy 
que Uſe could not enter upon the 


Lands and make a Peoffment of them ; 


but if he did he was Difſeiſor ; but if 


the Feoffees had re-entered upon the 
Feoffee of Ceſtuy que Uſe, they ſhould 


ſtand ſeized to his Uſe, it ſeems by the 


' 239 
Words of Limitation in ſuch Caſes, as 5 


Stat. of R. 3. no Body can make a piow. 
Feoffment of the Land in Poſſeſſion, 350. 351, | 
but he that has the preſent Lie in Po-; C g. | 


ſeſſon; ſo if there be Feofftes to the 4. 


Lc of 4. for Life, then to the Lie of Bro 339. 


. in Fee; tho' by 
make a Feoffment in Fee of the Land, 


ſtate 


the Stat. 4. may pyer 330. 
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ſtate is to his Uſe, and after the Death 


of A. the Free may enter and re- 


vive the L/e to B. yet B. cannot, dy. 


ring the Life of 4. make a Feoffment 
of the Lands, becauſe the whole Eſtate 
is to the Uſe of 4. and B. has no 
Right to a Poſſeſſion, and the Feoffer, 
cannot enter to gain a particular Eſtate, 
for that would be without any Don. 


But if there be 'Tenant for Life to the 


Uſe of 4. and then the Reverſion is gran- 
ted for Life to the Uſe of B. and then 
the Reverſion in Fee to the Uſe of ( 


Here being ſeveral Eſtates, B. — 
by 


grant the Reverſion that is to his 

and ſo may C. for none of the Incon- 
veniencies follow from hence that there 
do in other Caſes where the Eſtate is 
but one; but if there be one Eſtate to 
the Lie of 4. for Life and to the Uſe of 
B. in Fee, tho B. can make a Feofment, 
and thereby paſs the Poſſeſſion, yet it 
ſeems he may make a Leaſe or Grant 
of a Rent to commence after the Death 


of 4. He that has a Uſe in Fe, has 


Power by 1 R. 3. to make a PFeoffment, 
but not he that has a Uſe in Right 
only, but ſuch Perſon may do at 
Act that extinguiſhes his Right, as by 
releafing, &c. The Intent of the Stat, 
was to give Remedy to transfer al 
Eſtate; not reveſt it ; ſo that if - 
a 


Feofees 


Eſtate; 


Dom, 
to the 
is gran- 
d then 
of ( 
. ma 
lis I, 
Incon- 
it there 
ſtate is 
ſtate to 
Uſe of 
fment, 
yet it 
Grant 
Death 
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fment, 
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do an 
| as by 
je Stat, 


fer an 
if one 
0 


Leigniory and Rent are both deſtroy'd; 
but if they both had made the Hef. 
mnt as Attornies, the Rent remained. 
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te ſeized of Lands in Fee, to the Te 
of 4. in 'Tail, Remainder to B. in Fee, 
A. by Force of the Statute makes a Feoff- 
ment in Fee, and dies without Iſſue, 
g. has no Power to gain this Le; but 
by the Entry of the Fegffees, and til! 
then he has no Power by 1 R. z. to do 
any thing with the Land; but if the 
Feoffſee to an Uſe be diſſeized, and 
Cftuy que Uſe releaſes to the Diſſcizor, 
this extinguiſhes the Tſe, and by the 
Statute bars the Entry of the Diſſeiſee. 

Where Feoffees to an Uſe are diſſeiſed, 

and afterwards the Diſſeiſor enfeofts 

Ceftuy que Uſe, who enfeofts a Stranger, 

by this the U/e and Poſſeſſion both paſ, 
and the Feoffees cannot enter to revive 

the he, it ſeems, tho a Lie were de- Bro. 431. 
viſable at Common Law, yet no Power b. 8. 

is given by 1 R. 3. for the Ceftuy que : H. &. 
Uſe to deviſe the Land; for tlie Intent 

of the Statute was not to make Land 
deviſable, but only to give Power to 

the Cæſtuy que Uſe to alien, during his 
Life, by an Act executed. If the. Lord Dyer 

of a Scigrziory, or the Grantee of a 143 * 5 
Rent-Charge, bo alſo Ceſtuy que Uſe a 
of the Land; and by Virtue of 1 R. 3. 
makes a Feoffment in Fee, by this the 
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1 Inſt, If Cæſtuy que Tſe made a Feoffment in 
T1 Me anc Condition, and entered fa 

the Condition broken, he ſhall be ft; 
zod of the legal Eſtate of the Land. 


* 337. If Ceſtety que Dye in Tail makes a Feoff. 


19 H. 8. ment in Fee, this ofily is during the 
'5 Life of Ceſtuy nue Uſe; for he had ne 
longer Power over it; but if he kliem 
by Fino, that it ſeems is goed to Bin 
the Iſſue, if the Alienation were ſioc 
Bro. 337. the Stat. of H. 7. birt it ſeems. a Re. 
7. covery had againſt him, does not bind 


the Iſſue, becauſe he is not Tenant to 


the Precipe, and there can be no Re- 
covery in Value by him, to'recompenee 
— 


pro. 339- without a Scire facial againſt the 
Pre 338, Feoffees ; for it is plainly within the 
7 Letter of the Statute; if Ceſtay que 


Uſe makes a Leaſe for -Years by Deed 


indented, reſerving Rent, he may have 


an Action of Debt upon the Contract, 


for the Leſſee is eſtopped; but he can- 
not avow Taking the Diſtreſs, becauſe 
he has not the Reverſion. If the Re- 
ſervation of the Rent be not by Deei 


indented, it is not good, becauſe he has 


not the Reverſiou. 


. : Quare, 


Uſes and Truſts. 2: 
vere, Whether Ceſtup que Uſe may 
—_ 2 F-offwens by Letten of Attor- 


ey. If Ceftuy que Uſe makes a Ecaſe, Ch. Re 
8 Reverſioner ſhall puniſh the Waſte 49, 6. 


done, and enter for the Forfeiture; if 
he recovers the Rent it ſhall go to his 
Heirs: If a Condition be added to the 
Non-payment of Rent, he muſt enter ; 

but Oyare whether he ſhall retain it 
againft the Beoffees. Geftuy que Uſe - 
could not diſtrain the Beaſts Damage- 
feaſant, before the Statute but fince ha, 
may: A 'Fruſt map be entailed, as is 
ſeems, and then the Fine of Ge/tuy que 
Uſe will bar it; and' there ſeams the . 
ſame Reaſon for a Gommon Recovery. © 


A Truſt in Fee is not forfeitablö for gerd. 
Felony ; for no Statute made es for- 4. 


feitable in ſuch Cafe; but it ſeems by 
my Lord Hale, that it is by Force of 
26 H. 8. 20. the laſt of which menti- 
oned Uſes, which Statute being made af- 
ter 27 H. 8. muſt mean Truſts, as now 
Uſer are made liable to be executed by 
the Stat. of I 7. yet 29 Car. 23. was 
made to make 'Fruſts' liable to pay 
Debts; for according to Hale, before 
that Statute they were not Aſſets to pay 
Debts, A Fruſt in an Alien is forfeited 
to the King, .in the Caſe of the King's 
Debtor, Truſts were liable per Curſum 
Saccarti, IF Cæſtuy que Uſe willed 
SY that 
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' that his Feoffees ſhould make an Eſtate of 
Tail to J. S. and died, the Die was Ml ©! 
changed before the Execution of the El 


| Pro £96 Eſtate. 4 
0 
Who may vectare Ates. 1 
Moor If Husband and Wie be ſeized o di 
. 57. Lands in Right of the Mie, and they ſtat 
1 And. make a Feoffment, and declare the H. 
164 Uſes, that ſhall not bind the Fine MM” 
for the Feoffment does not bind ber. H 
It is but an Act in pars, and ſhe being and 
= ſub poteſtate viri, it may be mad: - 
Owen 6. Contrary to her Will; but if they levy e 
If theEime a Fine of the Wife's Land, and de. ban 
8 oy clare the Uſes, that ſhall bind the Fent; Wiſ 
— for the Wife may levy a Fine, becauſe - 
which the ſhe is privately examined before ail we 
Tul. ws Judge; and if ſhe may levy a Fine 1 
Dower, ber with her Husband, ſhe may declae ? 7 
Diſaſſem the Uſes ; for that is but purſuant to 5 { 
| i: ogy the End and Intent of the. Fine ; and 1 
claration if the Husband alone declares the Uſes 7 
2 of ſuch a Fine, that is good, and iti © 
7 Gent, Thall bind the Ne, if her Diſaſſmiſ ne. 
binder the does not appear; for the Will of the on 
= ">  #eme being in the Diſpoſal of her Hi 0 f 
Declare band, he being reputed as the Head 5 
<p> and they two being conſidered in Lav St 
but as one Perſon, the Declaration made - -” 


by him is conſidered as the Declaration 
__ ou le. 
| MVSEVM | 
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of both, when nothing appears to the 
contrary, and conſequently, though the 
Eſtate of the Land moves from the 
Mie, yet if ſhe alone declares the Uſes -. 
of a Fine levied of her own Land, 
ſuch Declaration is null and void; for 
it is made by one that has by Law no 
diſpoſing Power, even of her own E- 
ſate, but has her Will ſubjected to the 
Huband's Will, and ſo is not {au Fu- 
ris; but yet on the other hand, if the 
Huband make one Declaration of Uſes, 
and the J/7fe another, both Declarations 
ate void the Miſe's is ſo upon the Rea- * 
ſon before mentioned; and the Hyſ- 
hands is fo becauſe the Eſtate being the 
Hiſe s and ſo not in the Diſpoſal of the 
Husband, without the Concurrence f 
the Wife; after the Fine levied, he 
might make what Declarations he 
pleaſed of the Uſes ; he might diſpoſe - 
of the Eſtate as he pleaſed, in Spite of 
his Wife ; and ſo all the Care the 
Law takes for the ſecret Examination 
of Feme Coverts, in the levying a Fine, 
would be vain and fruitleſs, and the 
Declaration of the Uſes is but purſuant 
to the Deſign of levying the Fine; and 
ſo ſhe ought to conſent to that as well 
as the other; and ſo though an In- 
fant can do no Act to oblige himſelf, 
yet if he levies a Fine, he is enabled 


es 


Ates and Trullk: 


by Law to declare the Uſes; andi if he 


$ Leo. 
1 5 9. 


reverſeth not the Pine, during his Nm 
age, the Declaration of Ute will tand 
good for ever; for tho' that be a Mat. 
ter in pair, and all ſeh Acts an hh; 


_ fant may avoid at any Time after his 


12 Co. 
123. 

2 And. 
143. 


full Age, if he de not confent ; pet 
being made in Purſerance of the a 
a Fine, which Fine mut ſtand good fot 
ever, fo will the Declaration vr Uk 
760. 

So if one Nor tompor tevios a Find 
it is unavoidable ; but yet he may, by 
Deed, declare the. Uſes of that Fine 
which Declaration of Uſes will all 
ſtand good for cver. 

If the Hard and ite agree in 
the Decfaration of Uſes of Part of the 
Lands, and diſagree for the Reſidu, 
the Declaration of Uſes for that Part 
they agree in mall ſtand good, and be 
Void for the reſt ; for as to that Part in 
Which they both agree, all the Rc 
<uifites are found rieceffary to make a 
Declaration, arſd the Defect of the 
other Part can have no Inffuende o 
that Which is good; but if they agtc 
in the 'Limitation of Uſes for Part «f 
the Eſtate in the Land, and diſagree in 


the (other Eſtates, there all is void; for 


elſe 'thete will be another Mouldinge 


the -Eftates thah the Pere deſigns, and n 
cr 


itation 


43 Lf 2 


ery, Eſtate 


Fife, aus the Wye declares the UI 
» herſelf for Life, aud then to her 


4 * 


the Remainder in Pee, and be void 
vor the reſt; for the Eſtate moying 
ſom the Wife, whatever Uſes 1 take 
Effet mult be by her Directig 
Conſent, and in the fame Manner as 
he pleaſes; tho the Hurbayd has 
Power over the Eſtate of the ie, 
during Coverture, yet if ſhe declares 
the Uſe one Way, and he another, his 
Declaration is abſolutely void, and it 
ſhall not ſtand good, during the Cover- 
ture, The Reaſon of the Difference 
ſems, that in other Caſes the Huſ- 
aud haying Power over the Wites 
Eſtate, he may grant an Intereſt as 


* 
- 
— 


for ſo long as he has Power over her 
Eftate; but when they levy a Fize in 
Fee, the Pſtate paſles ſolely and en- 
tirely as one Eſtate in Fre:ſimple from 
the Ve; and the Uſes that are de- 
clared thereupon muſt be all with the 
R4 Conſent 


agree il 
id; for 
tding of 
Ins, And 

her 


ſeid, and it hall not ſtand good for 
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her Direction and 


from himſelf, during the Coverture, 


Conſent of the Mife for the whole P. 
ſtate, becauſe the whole Eſtate and ln. 
tereſt paſſes from the J/ife ; but if 1 


Jointenant levies a Fine, and one declare nnd 

the Uſe one Way, and another. another Ml nd 

Way, here both the Declarations ſhal}Man 
ſtand, vg. the Declaration of each thalllM ho 

ſtand for his Moiety in Reſpect of theirlM na 
ſeveral Intereſts. If Baron and Fell \ 

levy a Fine, and an Indenture in both! 

their Names, is brought to the Wife to den 

ſeal, declaring the Uſes of the Na, M 

and the Wife refuſes to ſeal, this De- vit 
claration ſhall not bind her, becauſe. M ct 

tho a Declaration of the Husband be yhi 
ſufficient, yet here her Refuſing to ſcallMl wit 

was a ſufficient Declaration of her Di- ma, 

2 Roll aſſent. When Baron and Fee ſell the befe 
. 4 Land to one, and after levy a Fine to no 
a. him, this ſhall bind the Feme; yet her nan 
2 R. 798. ; no Declaration of Uſes ; but it hte 
preſumed to be to the Uſe of the Co the 
nuſee, and his Heirs, and conſequently to t 

is binding. If a Fine, levied by Baron bou 

and Feme, be reverſed by Reaſon of atc 

the Nonage of the Vie, the whole EM and 

ftate ſhall: be reveſted preſently in the of t 
Teme; and there fhall not be any Dil the 
Dyer poſition during the Coverture. thin 
Note, The Baron and Feme ſeized of Lands, ban 
Wife jor and Baron covenants by Indenture, in I 
4 de. Conſideration of 201. to ſuffer a Re-M der 


- tf 


Js 
hole E. 
and In- 
but if 4 
declares 
. another 
Ins ſhal) 
ach thall 
of their 
nd Ten 
in both 
Wife to 
ne Nine, 
this De- 
becauſe, 
band be 
g to ſeal 
her Dif- 
ſell the 
Fine to 
yet here 
zut it 15 
the Co- 
equent]y 
yy Baron 
eaſon of 
hole E- 
y in the 
any Dil 


Lands, 
ture, in 
er a Re- 
covery 


thing 


Ales and Truſts. 
every of Lands to the Uſe of the Re- 
-overors, till they have made a good 
and indefeaſable Leaſe for forty Years, 
and then to the Uſe of the Husband 
nd Wife, and the Heirs of the Huf- 
band; it was held that this Declaration 
hould bind the Wife, the Husband alone 


making it. 


Where Baron and Femme levy a Fine 


of the Wife's Land, and both by In- 
&nture, in Conſideration of a Sum of 
Money, limit the Uſe to the Conuſee, 


with a Condition and Clauſe of Re- 


entry, upon Payment of ſuch Sum 
which was allowing 10 per Cent. which, 
with the taking the Profits together, 
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made it an Uſurious Contract; but 
before the Fine engroſſed, there was » Roll 
another Deed, wherein it was cove- Abr. 798. 


nanted that the Conuſor ſhould take 
the Profits till Default of Payment ; at 
the Day appointed, the Fezze diſagrees 
to the Deed; yet it was held ſhe was 
bound; for the firſt Deed was Decla- 
rato 
and the laſt Deed was but Explanatory 
of the firſt ; the laſt Contract was about 
the Money which the e had no- 


band's. 


If 4. be Tenant for Life, Remain- 1 


to do with, but was the H- 


to the Uſes to which ſhe agreed, 


id. 


der to B. in Fee, and they levy a Fine, - hes: Jo 


this 


Moor 
512. 


r And. 
164. 


Co. 4. 
2 Roll 
785. 
Plow. 
307. 


this ſhall be to the Uſe of J. for Lip 


5 ger levy a Fine, it ſhall be to the Us 


Declaration of Uſes upon the Fine; ſo 


Uſes upon the Feaftment. 


cording to the Caſe of Bede}; and tis 


a Uſe, tho' taken ſingly and apart, I 
2 Man covenants, in Conſideration of 


Ves and Truſts, 


and then to the Uſe ef N. in Fee; ſo 
if the Owner of the Land, and a Stran- 


= 


= 
= 


of the Owner only. 

If an [x/art Bargains and Sells Lands 
and then levies a Fine to the Bargainee 
though the Bargain and Sale be made 
yet it ſhall amount te and ſtand as a 


if by Cuſtom an ufart of tho Age of 
Fifteen may make a Feoffment, and 
he accordingly makes ane to the Uk 
of his Laſt Will, tho' he cannot by Lay 
make a Will, yet he may deelare thc 


PEAR SFS 8 


Husband makes a Feoffment of the 
TFite's Land to 4, and he and his Wik 
levy a Fine to A. this ſhall be ta the 
Lie of A. | 


hat Conſiderations are ſufficient to 
 — __ Þ 


| Brotherly Love and Affection is 4 
good Conſideration to raiſe a Le, ac 


Continuance of the Land in the Name, 


G6. is a good one; ſo that all the Cor , f 
ſiderations in this Caſe are good to raik 


- Natur! 


Uſes and Truſts. 
Natural Love and Affection to his Bro- 
ther, to Rand ſeined to the Le of him 
and = oy it CR - 
to raiſe a We tb his Wife, t 
both but dne Perfon ; ſo that the Love 
md Favour he bears to his Brother may 
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games, be very well ſaid to extend to his Bro- 
© made, BY tber; Wife; and accordiagiy in the 
nd 4s % Cafe of Bould and Mufton, it is ad- 
ine; ſo udged that where the Father cove» 
> Age al nants, in Conſideration of Natural Love 
gr - and Affection to his eldeſt Son „to ſtand 


fixed to the Je of him for Life, and — Jae. 
then to the Uſe of ſuch a Feme us he , I 
ſhould marry for Life, that was a good 78, 4. 
Comideration to raiſe a Uſe to the — 
Wife, as well as if a Man covenants, ”* 

in Conſideration of the Marriage of his 

Son with fuch a Feme, to ſtand ſeired 

to the Tſe of the Son, and the Son's 

Wife; this is a good Conſideration to 5 
raife a Uſe to them both; tho' a Conti- 7 TL 2 
deration be abſolutely requiſite to the 83. 
taiſing a Uſe upon a 8 yet 0 
Conſideration needs be mentioned in 
the Deed; but if the Perſon be ſuch 
an one as has an obvious Conltderation 
of his Side, a Dye thall preſently riſe 
to him; as if a Man covenants to ſtand 
feized to the Dye of his Wife or Brother, 
vr any of his Kindred, this is ſufficient 
tv raiſe a Le to them, without any 
Mention 


by Lay 
— the 


t of the 
his Wie 
e ta the 


cient to 


ion is 4 
Le, 

52 the 
e Name, 
the Cor 
1 to raiſe 
part, K 
ation of 
Natura 


II So. 24. Mention of a particular expreſs Conf. 
"ag e deration; for the Love and AﬀeRtion be- 
Cro. Car. tween them is obvious; which being a 
Moor Conſideration in it ſelf ſufficient to raiſe 
495, 364. a Le, it ſhall be preſumed that it was 
to the Intent the Uſe was limited ; nay, 

if there be a Conſideration to ſome 

certain Perſon, and afterwards a Uſe is 
limited to another Perſon, that does 

not come under the Conſideration ex- 

preſſed ; yet if he be a Perſon on whoſe 

| Side there is a manifeſt Preſumption of 
eu another Conſideration, he ſhall have 
be im the Tſe limited to him by that Conſr 
0 «Wo- deration, tho he could not take by Vir 
— in tue of the firſt. Thus if a Man co- 
<vitbout venants, in Conſideration of Natural 
2 Love and Affection that he bears to his 
A eldeſt Son, to ſtand ſeized to the Te of 
eaiſe n him, and then to the Jie of any other 
gr Aga of his Kindred, as Brother, Couſin, Or. 
A alury this ſhall give a U/e to them, tho they 
| averred do not come within the Conſideration 
f ara that is expreſſed to the eldeſt Son ; for 
tion; for there is an obvious and apparent Con- 
| nn , ſideration to raiſe a-Uſe to them; and 
there is no it ſeems by the ſame Reaſon, if any 


\ . Preſemp- other Conſideration were had for raiſing 


Aion on ber . | | "OR 
4 the firſt Uſe, it were the ſame thing; 
Dyer but if a Conſideration be expreſſed for 
346. the railing a Tj to a Perſon, that would 
505 take by the implied Conſideration, mw 
We [7-0 
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out any expreſs one, yet if that expreſs 

one fails, no ie ſhall be raiſed by Force 

of the implied one, for expreſſum facit 

ceſare tacitum. Thus if a Father, in 

Conſideration of 1004. covenants to ©* *% 

ſtand ſeized to the Tſe of his Son, this | 

muſt be enrolled, or elſe. no Uſe paſles ; © j 

yet if no Money was paid, a Lie would _ f 

riſe to the Son by the implied Conſi- f 

deration, without any Enrolment. - So © | 

if a Man, in Conſideration of the Nac = 

tural Love and Affection he bears to E 

his Children, covenants to ſtand ſeized 

to the Uſe of himſelf for Life, then to 

the Te of his Wife for Life, &c. this 

will raiſe a Tſe to the Wife; for tho 

ſne does not come within the Conſt 

deration, yet there. is a manifeſt Conſi- 

deration of her Side; and conſequently Plow. 

ſhall a Uſe very well ariſe to ger. 353 

The Conſideration of ancient Ac- 2 Ro 

quaintance, or being Chamber- Fellows 783 

together, or entire Friends, will not raiſe 

If 4. in Conſideration of B. s being 

bound in a Recognizance for him, Bar- 

gains and Sells the Land to him, no 

De will ariſe to him, becauſe it is not 

a Bargain and Sale; there is not quid pro 

uo; but yet it is agreed that ſuch a Con- Cro. El. 

nderation is ſufficient to raiſe a Jie upon 2 Koll 

a Covenant; but. the Words were not 13 
apt 
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Len and Affection to his Wife and Childur 
Money be and to the Intent to ſettle His. Lands in 
« gd his Name and Bload, covenants with 
oy „ his Brother and Strangers, to Rand fee 
raiſe 4 to the Uſe . of himfelf for Life, then to 
%%% che Uſe of his Wile for Life, and th 
Bargain to the Uſe of the Cavenantees, ani 
and Sale. their Heirs; it was hel d that as Uh 


785.750. aroſa 10 Strangers, becauſe they coul 


not come within the Cenfideration; 


Cro. Car. Yet it did arife to. the. Brother, both 
529. from the Conſideration .cuprefied. of fot 


58571. tling the Land in the Name. and Bloc 


he 55 of, Se. and alſo becauſe he was hi 
Bratber, yet there was @ Truſt limite 


r 


fter the Tj to him. 


2 Roll Art . : 55 
-%% If a Nan in Conſideration of Maney 


Ing. gien by 4. covenants to ftaud: fair 


Plow.307. to the Uſe of 4. and B. and C. « 
to A. for Life, Remainder to Y. for 
Life, Remainder to C. in Fee, this is 
good, and hall raiſe Ti/es to them all; 
For tho the Money be given but by one, 
yet it is a Conſideration for all the - 
Kates, and ſhall be preſumed to be gr 
ven for all ; but Natural Love, (5s. 

a perſonal Conſideratien, applicable 40 
u Stranger; and ſo no De can * 
ks N f 


u Force 


body br 
There i 
far as te 
Money | 
ly the C 
ty Deed 
to their 
C, that \ 
__ 
as paid : 
4 
with ſuc 
ſeized t. 
this is v 
mited fi 


ub Force of the Conſideration to any 

Body but to thoſe that come under it. 

There is -a Cafe in Rol/'s that goes ſo 

far as to ſay, that if a OConſideratien af 
Money be given by A. and conſequent- 9 
ly the Owner af the Land covenants So. 
iy Deed with F. and C. to Rand ſeiz'd 

( that by this a good Lie is raifad te ven. 
them, and the Money is leck d upon 5.98 
a5 paid for them. If a Man, in Conſi- 303. 
deration af the Marriage of his Son CO 
with ſuch a Woman, covenants to ftandy. S. wilt 
ſeized to an Uſe, the Remainder to L. the 


Covenantor 


this is void to C. becauſe he is a Stran- Pave pl 


good, and that ist not to commence till. Rol 
after the. Eftdte-of C. ended; and ſo the 584. 
Uſe to C. ſhall be held good to ſupport 
the Uſes: to the others that follow; but 
Were well of that, for if the Limita- 

tion be void, it ſeems the other Uſes 

may as well be ſupported without it; 

and Rol! that has took almoſt every 
Thing that is remarkable out of that 

Caſe, yet has left this out. e 


1 


2 Roll If a Man, in Conſideration of Na. 

785. 794+tural Love, &c. to J. S. taken and e. 

puted as his Son, covenants to ſtand ſeizd 

. to his Uſe, by this no Uſe is raiſed to a 
— 8 

If a Man for divers good Cauſes and 

Conſiderations, covenants, Oc. no TU 

ariſes, the Conſideration is too general 

and the Certainty ought to appear, for 


the Court to judge whether the Conſi 


deration be ſufficient or not. 
But if a Man Bargains and Sells Land; 
for a certain Sum of Money, that is 
' ſufficient to raiſe a Uſe, without mer- 
tioning any Sum of Money in certain; 
1d. 185, for whatever the Sum be, it is ſufficient 
To raiſe a Die; and ſo there needs no 


Averment of any Sum in certain, for 


the Court to determine. 
A Man covenants, in Conſideration of 
Money, to ſtand ſeized of the Land 
to the Uſe of A. and his Heirs, and be. 
ing ſeized of other Lands, covenants 
that if he ſhould afterwards ſell them, 
A. ſhould have the Refuſal ; and if 
he went about to ſell them to any Body, 
without making him the Offer, that 
from thenceforth he would be ſeized 
to the Uſe of him and his Heirs, I 
afterwards goes about to make a Sal 

. of them, without offering him the Land; 
7*%* it was held that the Uſe aroſe to hin; 


{or 


for t 
Lands 
Coven 
the P. 
to the 
to ſue 
fick P. 
elſe to 
If a 
ſeized 
ſderati 
raiſed 
the Pa 


fr the Money paid for the other 
Lands was alſo a Conſideration for the 
Covenant. It ſeems at Common Law, 
the Party had two Remedies to come 
to the Effet of his Covenant, either 
to ſue in Chancery, and have a ſpeci- 
fck Performance of the Covenant, or 
elſe to have an Action. 


yenant, and recover Damages. Where 
the Party ſhall convey by Way of Dye, 
and not by Common Law Convey- 
ance, 3 | 


to him, after the Death of 4. to levy 
a Fine of his Lands to the Te of him- 
ſelf for Life, and then to 4. in Tail, 
the Fine is not levied, no Uſe ſhall rife 


= was not that it ſhould riſe pre- 
WENULY, ö N 3 


ſaid to be had. 


5 Fine 
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If a Man covenants now to ſtand plow. 
ſeized to a Uſe, and there is no Con- 305. 
ſderation, ſo that there can be no Uſe ,o. 
raiſed by Law. Opere whether or no Dyer 96. 
the Party may have an Action of CO 


A Man covenants, that in Conſide- Dyer 36. 
mtion A. had conveyed divers Lands“ 


by Force of that Covenant; for the In- 


to what Uſes a Conveyance thall be ; 


A Fine is levied to ſeveral Conu- Moor: 
©, with a Render to one for thirty 478. 
ears, and ſeveral void Remainders, the 


Fine ſhall be to the Tſe of the Conu- 
ſees; for otherwiſe the Render can- 
not be good ; for if it be to the Uſe of 
the Conuſor, the whole Eſtate will be 

in him, as before, and the Render 
naught; but if the Render had been 
void in all, then the Le ſhould be 

according to the Intent of the Render, 

Ouare, Why it may not as well be 
| to that Uſe, where but Part of the Ren- 
der is void. 1 


Conſidetation. ariſes, 
If a Man covenants, in Conſideration 
Abr. 790, of Natural Affection to his Son, to 
ſtand ſeized to his Uſe, tho' there be no 

_ other Conſideration mentioned, nor no Tho 
general Words, as for divers other good Wil ton of 

Cauſes and Conſiderations, it may be ting, p 
averred that it was in Conſideration WW do not 

of Payment of Debts of the Father by vet be 

the Grand-father; and alſo of Land ner by 

» ſettled by the Grand-father upon the Matter 
Father; for theſe Conſiderations ate not N the Uſe. 
contrary to the Deed, but may well he dee] 
— 8 „ Averme 

If a Man covenants in Confideratio i claratio 
of 'a Marriage to be had between him Maxim 
% and B. to ſtand ſeized to the Lie al amine 
himſelf and B. for Life, no. Ufe | greemer 
till the Marriage; and if they — of Uſes 1 
mum 


Limi 


5 and be divorced Cauſa præcon- | 


ceaſe. ; 


A Man covenants, in Conſideration of 
the Marriage of his Nephew, and of 
two hundred Marks paid by the Father 
of the Woman he is to marry, to ſtand 
ſeized, Cc. the Marriage takes no Ef. 
fett; it was held by the Judges that a 
e would not riſe upon the Money. 
A Man covenants that two Perſons Moot 
mm quietly enjoy his Land; no Uſe 81d. 6 
ariſes. ; 


Limitation of Uſes upon Convey: 

Tho the Appointment and Limita- 5 Co. 26 
tion of yes, by an Indenture in Wri- 
ting, precedent to a Fine or Recovery, 
do not bind the Eſtate of the Land, 
yet being made in ſo ſolemn a Man- , 
ner, it is not to be controuled, but by 291. 
Matter of as high a Nature; and ſo if 
the Jes of a Fine or Recovery to be had, 
de declared by a Deed precedent, no 
Averment by Parol will alter the De- 
claration in Writing, according to the _ 
Maxim, unumquodque di ſſolvitur eo li- Holt, 
ganine quo ligatum eff, becauſe an A- Niorlay. 

quo ligatum eff, ule an A- Morley. 

dreement by Deed, for the Direction 
ak yer is not obligatory as to the * 

2 © 


* 


2 Co. 75- Parol, ſhall ſtand good, tho poſterior 


26 Uſes and Truſts, 


of the Land, but only a bare Contraq 
between the Parties, and conſequently 
by Deed it may be diſannulled; as all 
Contracts, by Conſent of the Parties, 
may loſe their obligatory Power; ſo 
if the Party declares other Uſes by Deed, 
before the levying the Fine, the laſ 
Declaration ſhall ſtand, as the laſt De- 


there be any Variance between the A. 
greements Declaratory of the Uſes of 
the Fine, and the Fine itſelf, as in 
the Number. of Acres, Time, Perſons, c 
the like, there a Declaration of Uſes by 


to a former Declaration by Deed ; for 

when there is a Variance between the 
Agreement and the Fine levied, then 
tit cannot be preſumed to be the Fine 
intended by the Agreement, becauſe 
different from it, and then it ſhall be 
guided by the parol Declaration, whic 

may well direct the Uſes of it, be 

cauſe being different from the Deed d 
Agreement, there is no need to guid 

the Uſes of the Fine; but if there be 

no parol Declaration of Uſes, the Fin 
ſhould be guided by the Declaratio 

Ibid. 76.4, of Uſes contained in the Deed, not 
withſtanding ſome Variance there mi) 

be between the Deed and the Fine; fit 
when no other Fine is levied, my 
ED, __ otlig 
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Uſes and Trusts. 


other Declaration of Uſes made, there 


the Fine ſhall be that preſumed to be 
mentioned in the Agreement. Where 
there are two ſeveral Declarations of 
Uſes, by Deed precedent to the Fine, 


there the laſt ſhall ſtand in toto, for it 


is wholly a Revocation of the former ; 
and fo the Fine ſhall not be to the 
Uſes of both Deeds compounded and 
thrown into one another.. 
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It came to be a Oyere in Dowmar's 9 Co. 9. 


Caſe, Whether a f we oo Declara- 
tion of the Uſes of the Recovery were 
good to raiſe Uſes upon the precedent 
Recovery; for the Intent of the T/ſes, 


as was agreed, muſt either be precedent - 


or preſent with the Recovery; but it 
was adjudged to be good; for when 
there is no other Declaration of Uſes, 


then the ge one is ſuppoſed to 


be the Intent of the Party at the Time 
of the Recovery ſuffered ; for ſo the 


Parties themſelves have declared it to Net 


be Conu- 


be; but where the Declaration of Ve. 2 and bis 
by Indenture precedent and ſubſequent Heir, bue 
differ, that againſt precedent Declara- yan ec 


rations no parol Averment is to be ad- cedent and 


[mitted ; but againſt a ſubſequent De- 11 
claration by Deed, there may be a pa- j, may 


rol Averment; for if before, or at the ver. 


* Time of the Recovery ſuffered, there 5 — 
e; u was ſuch a particular Declaration of Morley. 


8 3 Uſes 
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Uſes and Truſts. 
Uſes by Parol, then the Eſtate was pre. 
ſently executed to thoſe Lie; and then 
any Manner of Declaration by Deed 
comes too late; if in the mean Time 
between the Recovery and the Deed 
ſubſequent Declaratory of the Tj, 
there be any Leaſe, - made of the 
Lands, then the ſubſequent Declaration 
is not ſufficient of itſelf to ſhew that 


the Intent of the Parties was that the 


Recovery ſhould be ſuffer d to thoſe ver 


Uſes declared by the Deed ſubſequent, 
and thereby to avoid all mean Eſtates 
and Charges ; but there muſt be ſome 
other very good Proof that ſuch was 
the Intent at the Time of the Recoye- 
ry had, Where a Recovery is ſuffered 


without Conſideration, it is to the Uſe 


of the Recoveree, who conſequently 
may declare the Uſes of it by Deed 
ſubſequent, when it is ſuffered with 
Conſideration ; and ſo the Eſtates ſhall 
be executed. Ozere, Whether the Reco: 
veree can declare the Uſes by any ſub- 
ſequent Deed; tho' he ſeems to ſtand 
in the ſame Place with the Recoveror, 
where it is without Conſideration. I 


any Clauſe, Privilege or Conſideration 


be added to a Uſe declared: by Parol, 
yet the Declaration of the T/e ſhall 


| and good, though the Clauſe, G. 


be void. An Indenture for Years, after 


the 


the E 


clare 


by a 
folloy 
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the Recovery was held ſufficient to de- Dyer 
clare the Lies of that Recovery.  ',R, 


- Pleading of Uſes, 


The Form of pleading Uſes is to ſay 9 Co. 1. 
that a Recovery was had to ſuch and 
fuch Z/es; and in an Aſſize, by the Lord 
Cromwell againſt Andrews, of Lands and 
Tenements in Mexton, Indentures were 
giving in Evidence; whereupon the Jury 2 Co. 69. 
ind a ſpecial Verdict, vis. that J. B. was pre TION 
ſized of the Manor of 4. in Fee, and 2 And. 
of the Advowſon of the Church of A. 89. 
thereto belonging; and by Deed Bar- 
gained and Sold the. Manor, with the 
Appurtenances, to A. A. to have and 


I 0 hold to him and his Heirs, to the 


Uſe of him and his Heirs, in the fame 
Manner .and Form as is aforeſaid in 
the Indentures mentioned; and by the 
ſame Indenture, J. B. covenanted to 
ſuffer V. R. or R. A. to recover the 
ſaid Manor, with the Appurtenances, 
by a Common Recovery to the Uſes 
following, to the Te of A. A. and his 
Heirs, rendering forty-two Pounds to 
Z. and his Heirs, at two Feaſts, 
with a Clauſe of Diſtreſs, and Nomine 
feng; and it was further covenanted 
that Blunt, before Eaſter next, ſhould 
levy a Fine of the faid Manor to 4, 
23 . 
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A. and his Heirs; and by the ſame 
Fine 4. A. ſhould render forty- two 
Pounds per Ann. to the ſaid J. B. and 


his Heirs, Provided always that the 
ſaid 4. A. ſhall by his Deed ſufficient 


in the Law, give the Advowſon and 
Parſonage of the ſaid Chufch to the 
ſaid J. B. during his Life; and if it 
happens not to be vacant in his Life, 
then one Turn to his Executors; and it 
was further agreed, that all Manner 
of Eſtates, Aſſurances and Conveyan- 
ces hereafter to be made, ſhould be to 


the Uſes and Intents comprized in the 


Indenture, and to no other Intent or 


Dye, and accordingly a Recovery was 


had againſt J. B. and then F. B. and 


A. A. levied a Fine to R. R. and his 


Heirs, who granted and rendered the 


Rent of forty-two Pounds to J. B. 


and the Heirs of his Body, the Re 


mainder to my Lord Mount jay, in Fee, 


and the Land .he rendered to { B. 
and his Heirs, and the Jury find that 
this Fine was levied to the Le in the 
Indenture mentioned, 4. A. died be- 


fore he made any Grant of the Ad 


vowſon, according to the Proviſo. F. 8. 


having never requeſted it, the Church 


became vacant in the Life of J. 8. 
E. 4. enters upon the Manor as Heir 
to A. A. and J. B. enters for the 

„„ Condition 


Condition broken, and Bargains and Sells 
the Manner to the Lord Cromwell, on 
whom A. A. enters; Lord : Cromwell 
dies, and his Heirs enter, upon whom 
E. A. and the reſt, by his Command, 
te- enter, and whether it was a Diſſeiſin, 
was referred to the Court; and firft, it 
was reſolved, that though the firſt Deed 
of Bargain and Sale paſſed no Eſtate, 
not being enrolled, but ſerved only as 
a Declaration of Uſes, yet the Word 
Proviſo made a Condition; and fo all 
the Uſes afterwards raiſed and execu- 
ted by the Recovery were Conditio- 
nal; for as there may be a Deed 
cedent to raiſe the Uſes of the Reco- 
very; ſo there may be a Conſideration 
added to thoſe Uſes which will make 
the Eſtate Conditional, when it is after- 
wards executed; and the Condition need 
not be made at the ſame Time the 
Eſtate is made; for making a Conds- 
tional Uſe makes afterwards a Conds- 
tional Eftate, the Statute 27 H. 8. ro. 
executing. the Poſſeſſion in the ſame 
Manner and Plight that the Der are 
in. Secondly, It was reſolved, that up- 
on the Recovery the Rent in Fee was 
executed accordingly in J. B. by Force 
of 27 H. 8. Thirdly, It was reſolved, 
that the Eſtate being executed Condi- 
tionally upon the Recovery, GO 
6 er- 
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afterwards by J. B. who had the Con- 
dition, and by 4. 4. who had the 
Eſtate, to D. did not extinguiſh the 
Condition; for tho', generally ſpeak. 


ing a Fine will extinguiſh all Manner 
of Right and Title that a Man hath to 
Lands; yet if there be an antecedent 
Agreement to qualify and reſtrain its 
Operation, it ſhall have its Effe& accor- 


ding to the Agreement ; as here it was 


covenanted that all Manner of Aſſuran- 


ces afterwards to be had, ſhould be to 


the Ces in that Indenture mentioned, 
which controlled the general Uſe of 


the Fine, and preſerved the Condition, 


according: to the Intent of the Parties; 


for when Men agree and levy a Fine, 


generally, there all the Conuſees Right 
ſhall be extinguiſhed ; and when they 


both agree in reſtraining and abridging 


the Die of the Fine, there is no Re 


| ſon to extend the Operation of that 


Fine 'beyond the Intent -of the Party, 
A Lord may releaſe his Right, reſer 
ving a Rent, and one may enter into 


Warranty, with a Salvo to his Rent; 


and the like Caſe, as to the Point of 
Extinguiſhment, was . reſerved in tho 


- Caſe of Putnam and Duncomb, where 


it ſeems alſo to be agreed, that if ſuch 


Indenture between two, if the Fins 
be afterwards levied to one according 


he is 
was 
to te 
the 
nuſor 
Caſe 
Husb 
and 
then 
{uffcr 
ſhall 
the . 
Rent 
in the 
enter 
it wa 
tue 0! 
ma 
— 
it wa 
in ſu 
ar 
* 
1 0 
y it 
well, | 
a pre 
ſubſeg 
ment 
Le o 
Fine 
of On 


he is concluded from ſaying the Fine Fefmen 
was to any other Uſe ; or if he refuſe I | 
to take the Fine to thoſe 9 then 31. Rent, 
the Fine is only to the Le of the Co- 1% Froffee 
nuſor, and his Heirs; and there is a Ess for 
Caſe where a Fine was levied by a further 
Hushand and Wife to one who grants — 
and renders. a Rent to them two, and 31. Rex, 
then they agree that a Recovery ſhall be 2 od | 
uff:red, wherein the Husband and Wife mains, 
ſhall be vouched to thoſe Ties, that and be 
the Baron and Feme ſhould have the . ib 
Rent and the Conuſee the Land, and Deed. 

in the Recovery they are vouched, and mm 
enter generally. into the Warranty; yet *9® 
it was held the Rent was ſaved by Vir- 

tue of the Agreement ; ſo that the Rent 

may be ſaved either by a Collateral 
Agreement or a Special Entry ; whereas 

it was inſiſted in Cromwel/'s Caſe, that 

in ſuch Caſe the Salvo ought to ap- 
pear upon the Record and Fine itſelf, 

and not by Matter Dehors. But it Dyer 
was otherwiſe reſolved ; and according- _—_ 
ly it was held in the Caſe of GCrom ; 
well, when it came in Queſtion before, 

a precedent Feoffment will guide a 
ſubſequent Fine; as if there be a Feoff- 

ment to two, and their Heirs, to the 

Ie of them and their Heirs, and a 

Fine is levied. to them and the Heirs 
of one; this will not prejudice their 

| „ 5 Eſtate; 


Eſtate; for they ſhall both have the 
Fee ſtill, for in the Fine there is a 
Neceſſity that the Fee ſhould be li. 
mited to one. A Fine Sur Grant and 
Render, cannot be averred by Parol to 

be to any other Uſes than what are 
mentioned in the Fine; ſo that if an 
Eſtate in Fee be granted and rendered 

| back to one in Tail, he ſhall have it 
4 to his own Te; and ſo if the Conuſce 
: keep the Fee, he ſhall have it to his 
oven Die; but by Deed the Dee of x 
Fine ſur Grdnt and Render may be 
directed; and if there be a Deed to lead 

the Uſes of ſuch a Fine, tho there be 

/ £Co.75. ſome Variance between the Deed and 
the Fine; yet it ſhall be ſaid to be to 

the Uſes of the Deed, if there be no 

 _ - otherT/ſes, and that that was the Intent, 

2 Ca. 76 If 4. has ten Acres and D. has ten 
4 Acres, and A. levies a Fine to D. & 
Twenty, who renders Twenty, it is 
good; but for Ten, unleſs there be 4 
Special Agreement; for he cannot ren. 

der more then he receives: It was ob 

jected, that ſince there can be no Decla 

ration of Des upon a Fine ſar Gran 

to Render, but by Deed, and thi 
Limitation by Deed was not good to _ 

bind Perkins, who had the Eſtate of MW Eſtate 

the Land, but was a Stranger to the 


Deed, and conſequently no Deed by MW Rent, 
Deed, and conſequently hen Bens, 
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them would be of any Effect to bind 
bim; and there being no Uſe but what 
was implied upon the Fine, there was 
no Conditional Eſtate z but it was an- 
anfwered that P. was but an In- 
frument to convey the Land in the 
ame Manner as J. B. and A. A. 
had agreed, and ſo had nothing to do 
to limit the Dies; for if he would not 
make the Render as they would have 
him, he had not been employed ; and 
if after the Fine levied he had refuſed 
to render, yet the former Agreement 
would declare the Uſe of his Eſtate, + 
tho a Stranger, according to the In- 
tent and Purport. So if A. Bargains 
and Sells Lands to B. and covenants 
to levy a Fine to him, and that C. 
ſhall bring a Writ of Entry, Gc. and 
ſo a Common Revovery ſhall be had, 
which ſhall be to the Uſe of B. and 
his Heirs, in this Caſe, tho' C. be but 
a Stranger, yet being but an Inſtrument, 
the Declaration of Dies by the other 
two ſhall be good; the Render of C. 
cannot extinguiſh the Condition ; for 
bis Seiſin is but inſtantaneous, and 
only to the Purpoſe to render back the 
Eſtate. 5 

There was an Eſtate in Fee in the 
Rent, upon the Recovery; but that 
Rent, and the new one created * 

„ 5 the 
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the Fine, but that was nothing to the there 

C | Uſe of the Land, and could not alter the L 
7 that neither one Way nor other; for tho Ml ment 
= | there beanewRent in Being, yet there is MI be m 
I no new Dye in A. and ſo his Eſtate re. ſo bY 
i mains Conditional upon 'a Fine that of th 
4 enures by Way of. Releaſe or Extin- but 
ö guiſnment. 5) | 
F 2 Co. 8. No T/ſe can be limited ' unleſs there WI was 
1 ing. be ſome other Conveyance, as it ſeems the L 
4 193. 5 which paſſes the Eſtate 3 for there it or the 
N 13 Co. 35. ſeems they are taken as one Convey- not ce 
6 ance ; neither can the Surrender of 2 Ml vitho 
2 particular Eſtate be to a Uſe. M6; 
If the Diſſeiſee limits the Uſe to one, rl 1 
: and the Diſſeiſor to another, and the bas b 
1 Conuſee to a third, the Uſe of the Dil. tute. 
| ſeiſee ſhall ſtand : ſo if the Recoveror Statut 
. limit the Dye to one, the Vouchee to be lex 
© another, and the Owner to a third, the iſ nited 
4 Declaration of the Owner ſhall ſtand; 2 C 
1 tho a Condition concurring with that Truſt, 
5 in the Deed may be averred by Parol, . Hlirat 
14 | | | d fi 
q yet no Uſe can be averred by Paro Ad 1 
when there are Uſes contained in the enable 
F x Co. 76. Deed expreſſy. A Man cannot cove: t mu 
is 1 Int. nant with his Wife to Rand ſeized to A ] 
a 212. . her Le; it ſeems at Common Law a 07. 
| | — Te might have been raiſed by Word, - ne 
upon a Conveyance that paſſed the Poſ- Wl the © 
ſeſſion by ſome ſolemn AR, as a Feof 2 A 


ment; but where there was no ſuch = 
5 there 
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there it ſeems a Deed Declaratory of 

the Uſes was neceſſary; for as a Feoff- 

ment which paſſed the Eſtate, might 

be made at Common Law, by Parol ; 

ſo by the ſame Reaſon might the T/ſes 

of the Eſtate: be declared by Parol ; 

but where a Deed was requifite to the 

paſing of the Eſtate itſelf, it ſeems it 

was requiſite for the Declaration of 

the Jes, as upon a Grant of a Rent, 

or the like. So it ſeems, a Man could 

dot covenant: to ſtand ſeized to a D/e, pop. ag. 
without a Decd, there being no ſolemn Moor 
At; but yet a Bargain and Sale by Pa- DN 
rol has raifed a Uſe without, and it Holt, 
has been held to do ſo ſince the Sta- _ 
tute, In Cities exempted out of the — : 
Statute, it has been held, that if a Fine 229. 4. 
be levied of a Rent, no Tie can be li- __ 
mited of it without Deed; but now by may deviſe 
29 Car. 2. c. 3. all Declarations oft» _— 
Truſt, other than ſuch as ariſe by im- 
plication of Law, are to be in Writing, 
and ſigned by the Party, who is by Law 
enabled to declare ſuch Truſt, or elſe 

it muſt be by his Laſt Will in Writing. 

A Man ſuffers a Common Recovery 
07. Mich. and the 14th of Novem- 
ler next, by Indenture, he declares that 
the Uſes of all Recoveries hereafter 

to be ſuffered, ſhall be ſo and fo, and 


this Indenture does not declare the 


Uſes 


\ 
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® Roll Ther of the Recovery precedent, tho 
21 the Term be reckoned bu as = Day 
136. 4 in Law; but yet it ſeems, if there be 
an Averment, that it was the Intent of 

the Party in that Indenture, to guide the 

Der of the precedent Recovery, it will 
be good; but Qære fince the Statute 29 
Car, 2. whether that will do; for as the 
Statute of Wills requires that a Will 
ſhould be in Writing, and if that be 
not ſufficient that is writ, no Averment 
will help out the Defe& ; ſo the Sta- 
tute 29 Car. 2, requiring a Declaration 
of Deer to be in Writing, it ſeems hy 
the ſame Reaſon, no Parol Averment 
A Man covenants to levy a Fine to 

four, to ſuch Lies, and after two die, 

and it is levied to the Survivors, the 

Uſes ſhall be directed by the firſt 
denture, Ps ENG 

Cro. Jac, A Man grants a Rent of 20/, pr 
510, 318. fur. and covenants to levy a Fine to 
theſe Uſes, vis. that if it ſhall happen 

the ſaid yearly Rent to be in Arrear, 

and not a ſufficient Diſtreſs found, or any 
Reſcous or Replevin be made, then 

that the Grantee ſhall enter, Gr. it 

this Caſe the Rent was in Arrear, and 
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then the Fine levied, and then a Di- 4 = i 
ſtreſs taken, and a Replevin ſued. = - 


Two Judges held that the Dye 


= 


being 
rail 


Uſes and Truſts, 
aiſed by the Fine, it could not extend 
w thoſe Averments that were before 
the Fine; but the other two held it 
hould, the whole being reckoned but 
8; one Conveyance 

4. covenants to levy a Fine of one 
hundred Acres, within the Year, and 
ofter the Lear, a Fine is levied but 
of cighty ; it ſhall be guided by the Co- 
ſenant before. 5 

Husband and Wie ſeized of Lands 
to them, and to the Heirs of the Hu- Moor 
land, Bargain and Sell the Land to one 480. 
p. upon Condition that if they or any 
of them, their Heirs, Executors, Ad- 
miniſtrators and Aſſigns of the Huſ- 
band, ſhould at ſuch a Day pay 5001. 
t the ſaid P. that then it ſhould be 
awful for the Husband and Wife, and 
the Heirs of the Husband to enter, and 
{ hold it as in their former Eſtate, and 
that after the Payment, this Indenture, 
and all Fines and other Aſſurances 
ſhould be to the Dye of the Hnsband, 
and his Heirs, this being Contradictory to 
what went before, is void, or elſe ſhall 
ſerve only to direct the ſes of the 
Fee-fimple, after the Death of the 
Wife. When Uſes are declared by a 
Decd ptecedent, no Writing will con- 
trol that, tho' under Hand and Scal, 
unleſs it be a Deed; as was the Cafe 

M of 


a 
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of Jones and Morley, where a Deed i Cc 
declared the Uſes of a Fine, to be le- re 
vied next Hell. Term, to one and his Heirs f 
before the Fine levied, Harband and i Wl fa. 
by Writing under Hand and Seal, Jo pan 
clare it ſhall be to the ye of her and to 
her Heirs ;. it was held that if the Piu tho 
had been purſuant, this would not hau for 
controlled the former Deed ; but h But 
cauſe the Agreement was in Hill. Tem Lar 
to levy it next Hill. Term, and thi 2 / 
Fine was levied the ſame Ferm, then to t. 
was a Variance ; and ſo the former De is c 
was controlled. If Lands be grantef this 
to 4. Habendum to 4. and B. an railc 
their Heirs, to the Ce of them only 
their Heirs, tho' B. can take no prect 
ſtate, becauſe named after the Hab to b. 
dum, yet the Limitation of the Ti If 
good, and by that they ſhall both H and « 
Jointenants. If a Man covenants . tural 
ſtand ſeized of all the Lands he h Baſta 
or which he ſhall afterwards purchaſi ſhall 
to the Le of A. this will only bu fuffci 
the Lands he then had; for if he tho“ 
terwards purchaſe other Lands, no venar 
ſhall ariſe upon it; for a Covenant i linge. 
ſtand ſeized, is a Covenant that affe gen 
an Alteration of the Land itſelf, whi A 
no Man has Power over but the Own Feoff 
and it is not now in the Nature of actual 
| On Contra Agree 
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he ha 
. 
ly bin 
P he 
5 no 
enant 
it affe 
F whid 
 Owne 
ure of 
Contra 


only that it ſhould be an Agreement 


tingent Uſes before, and Title Contin- 
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Contract to do any thing but that which 
reaches the Lands themſelves. 

So if one Jointenant covenants to 
ſtand ſeized of the Moiety of his Com- 

nion, after his Companion's Death, 
to ſuch Tſes, no Uſe will thereby ariſe, 
tho' he does ſurvive his Companion; 
for he could not then Charge the Moiety. 
But if a Man covenants to purchaſe 
Lands before Michaelmas, and to levy 
a Fine . of them to B. which ſhall be 
to the Uſe of A. and his Heirs, and this 
is done accordingly, it is $908 3 for 
this 91 was not deſigned to 
raiſe the Les of its own Force, but 


precedent to direct the Lies of the Fine 
© be levied... z 
If a Man levies a Fine of his Lands, 2 Roll 

and covenants, in Conſideration of Na- 9 791 
tural Love, and the Marriage of his 

Baſtard Daughter, that the \Conuſee 

ſhall ſtand ſeized to her Dye, this is a 
ſuficient Declaration of the Je to her, 

tho' it be not ſufficient upon the Co- 

venant to raiſe a Uſe. See about Con- 
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gent Remainders. 

A Man may have an Aſſize upon a Oven 86. 
Feoffment to his own Uſe, without an 2 gud 
actual Entry, and without Laying an 
Agreement; for the Statute executes it 
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in him; but an Action of Treſpaſs he b ©! 
cannot have, before an actual Entry, 75 

A Man may plead that ſuch a one was * 

ſcized to his Le, without ſhewing the + 
Commencement of the Uſe, A Man | : 

brings a Writ of Vaſte, the Writ ſet _ 

forth a Feoffment to ſuch Perſons, wi Ki 4 
ſeveral Ces, but does not ſay the Feof. wa 

ment was to them and their Heirs ; and 1. . 

if it were not a Feoffment in Fee, the ker 
e could not riſe; but it was held 8 
Hob. 84, Well enough, becauſe all the Forms, . 
the Writs had been fo; and yet the IG 
Plaintiff might have had a genen p . 
Writ, and declared Specially, _ or 
A. ſeized of twenty-five Acres at [| Hrs 
covenants to levy a Fine of them al way 
and that twenty-four of them ſhall e 15 80 

to the Die of C. in Tail; and forthe wh 
other it ſhall be to the Due of him a 

Fee, afterwards a Fine is levied d oo 
twenty-four; Quære whether the Ui N 
of them twenty- four, are not directe "py 
buy the precedent Conveyance, | Rk 
2 Rol! A Man makes a Feoffment in Fe pn 
70 and afterwards declares by Indentur 47 
that this Feoffment was to the Le the L 
himſelf, and after Marriage with 4. — 46 

her for Life, and then to the ie of | 4 
own Right Heirs, this is a good Limit ugh 
tion of Uſes; and after Marriage 4. fit aa 


have a Uſe, and in the mean Time“ 
3 | 


Uſes and Truſts, 277 
i; ſeized to the Uſe of himſelf and his 
Heirs. 

A Man covenants, in Conſideration 
of Marriage to be had between him 
and B. to convey certain Lands to 
their Les for Life, and afterwards he 
kvies a Fine to thoſe Uſes, there is an 
Fate veſted in them, tho' the Mar- 
rage ſhould take no Effect; for it was 
Declaration of Les upon the Fine, 
which is good, tho' there be no Conſi- 
&ration ; but if there had been nothing 
hut a Covenant to ſtand ſeized to Lies, 
no Der had then riſen without a Mar- 
riage. 
a0 if a Man covenants, in Conſi- 2 Roll 
(eration of the Marriage of his Son 79* 
with B. to ſtand ſeized to the Dye of 
his Son and B. and they are married 
infra aunos nubiles, and afterwards 
they diſagree, the Uſe to B. ſhall 
caſe; and it ſeems there is the ſame 
Reaſon the Te to his Son ſhould ceaſe, 
fnce the Conſideration ceaſed, the Mar- 
tage being the only thing the Uſe was 
founded upon. | 

A Man covenants to ſtand ſeized to 
tie Uſe of B. and his Heirs, if ſuch 
an Act be not done, B. dies, the Act 
s not done, a Uſe ſhall ariſe to the 
tleir of B. who ſhall be in by Di- 


ſcent. 
"33 A Man 


ho 05 Eo WET IS E450 
FF 7ST =: rn rs 


——— 


on 
4 

MN 
* 


4 
1 


= Ss 


— N 5 — = =, 


1 mg , K — — 
—— 3 Es - Eg . 8 I — > —ê 
EYE YO —-X> E = K => = 92 — row 3 
Py — —_—_— S S 5 A 
1 r 


225. Fx 3 wer” 
Mo. 8g. further Aſſurances, accordin 


293 Uſes and Tris, 


2 Roll A Man covenants, in Conſidetation of 


194 Natural Love, c. to ſtand ſeized to 


the Uſe of himſelf for Life, then to 

his Son for Life, then to D. his Ba. 
ſtard for Life, with ſeveral Limitations 

over, and covenants to make a Feoff. 
ment for further Aſſurance to the ſame 
Uſes; and accordingly a Feoffment is 

made, yet D. ſhall take nothing, be- 

2 Roll cauſe the Feoffment was made but for 


Covenant, by which he could take no 
thing, if it were only ſaid to the ſame 
Doe, and not for further Aſſurance, 
* Ouere, Whether D. would not take, 
A Man covenants to convey his Land 
299 to ſuch and ſuch Uſes before Eaſt 
next, and covenants to ſtand ſeized of 
ſo much as ſhall not then be conveyed 
to the Tſe of the ſame Perſons, none 
is conveyed before Eafter, the Uſes of 

the whole ſhall riſe, 


to tho 


coven: 
cumſt 
Les, 

ſolved 
and | 
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6 Ven. 168, Tenant for Life, with Power of Re. 

37% vocation, levies a Pine, and by Deed e a 
= ten Days after, declares the Uſes of lomet 
; that Fine, which Deed had all the elf 
Circumſtances required in the Deed of thoſe 
| Revocation, and whether the Power of A | 
|: Revocation was extinct by the Fine, or nd! 
= that the Decd of the Declaration of I {#07 
 - Uſes was to be reckoned together, witi ey | 


the Fine, as one Conveyance ; 2 
* 5 


Ules and Truſts. 
tis Power executed was the Owzre ; 
ind it was held that the Power was 
atint by the Fize, and the Deed af- 
terwards came too late, for the Fine 
raſſed it away, and the Deed after- 
wards ſhall not deveſt any thing law- 
fully veſted by that Fine ; yet if the 
Iatent at the Time of the Fine levied 
ws to make fuch a Declaration by ; ven. 
Deed, Ouere whether the Fine will 291, 195. 
atinguiſh it, but a bare Declaration % K 
afterwards, without full Proof of the vey are 
tent, at the Time of the Fine levied, . 
will not control the natural Opera- ane, uv 
tion of that F ine. A Man has Power they have 
to revoke by Deed ſealed and ſigned fg. 
in the Preſence of two Witnefles, and 2 Ven. 
covenants by Deed, having thoſe Cir- 37 
cumſtances to levy a Fine to other Re 


279 


250 
hes, which he does, and it was re- Cre. Car 
ſolved to be but as one Conveyance, 8% _ 
and it ſhould amount to a Revoca- Caſe. 
tion. The Deed of itſelf amounting 2 Co- 
to a Revocation, becauſe it looked as 
ſomething to be done, and the Fine of 
itſelf could not, becauſe it had not 
thoſe Circumſtances. 1 
A Feoffment is made to Hsband 2 Ven 
and Wife, for their Lives, Remainder . 


ſeniori puero, Remainder to K. in 


Fee, Husband and Wife levy a Fine, 
and by Indenture declare the Uſes to 
"T4 Has band 


280 
Moor 


104. 


Cro. Car. 


Palm. 
339- 
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Hutband and [life for Life, and then 
to the eldeſt Child, then to K. in Fee; 


it was reſolved the Fine did not deftroy 
the Eſtate in Remainder, but it was 
in Abeyance ; and that the Indenture 
leading the Uſes of the Fine put it out 
of all Diſpute that the Remainder 
ſhould go to the eldeſt Child, whether 
Male or Female ; and yet it does not 
appear, there was any Deſign before 
hand, or Agreement to levy this Fine; 
it was held likewiſe that the Daughter 
may aver that ſeniori puero was intend- 
ed the eldeſt Child, Male or Female, 
1 Fent. 195, Where two Deeds or Ads 
done at ſeveral Times, ſhall be lookd 
upon in Law but as one and the ſame, 
ſee Cro, Fac, 643. Tenant in Tail le- 
vies a Fine, without Conſideration, or 
expreſſing any Uſe, he ſhall be ſeizedin 
Tail, as before; for it is by Caveyance 
of Law that he hath any Eſtate, and 
whatſoever Eſtate he takes by Law, 
muſt be rightful, and according to 
the Rules of Law; and to give him an 
abſolute Eſtate in Fee, would be to 
the Prejudice of him in Reverſion 
Oware if it be not the ſame of a Re- 
covery. 1 . 


What 


Uſes and Truſts. 


what may be granted to an Uſe, 
All Lands and Inheritances real may 


De as Annuities, and the like; for 
iinder their having the Inheritance conſiſts in 
ether taking the Rents; ſo he cannot have 
es not the Freehold upon the Truſt and Con- 
efore- WM fdence to Wer another to take the 
Fine; MI Profits ; ſo Things which are mere 


ghter I Rights cannot be conveyed by Way of 
tend. De, as Commons, &c. Ways in Groſs; palm. 
male. for a Man cannot walk over Another's 349. 


r Ac Wl Ground to the Te of a third Perſon. 
lookd MW The Lords decreed that the Office of 
ſame, WW High Chamberlain could not be grant- 
ail le. ed by Way of Uſe; nothing that paſ- 
on, o {ts by Way of Extinguiſhment can be 
zed in granted to an T//e, 

yanee | 
„ and 0. and of divers other Lands in O. 
Law, ſuffered a Recovery of all, and limits 
ig toil the Le of all his Lands and 'Tene- 
im an ments in O. to his Wife for Life, and 
be to of the Manor of S. to his younger Son 


erſion in Tail; it was held the Wife had no- 


2 Re-: thing of the Manor of S. 
A Deviſe may be made to a Le; 
but Quere if the Limitation of the 
rahat Le be void, whether the Deviſee ſhall 

de ſeized to the De of the Deviſor 


by 


tance per ſonal can be granted to an 127. 


A Man ſeized of the Manor of S. in 


and his Heirs; tho if an Eſtate paſſes 
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4 282 Uſes and Truſts. 
1 Palm. by Way of Extinguiſhment, no Uſe can Ml ..c 
% 389. be limited upon it; yet if Tenant for b 
a Life ſurrenders his Eſtate to him in MW... n 
4 Remainder, to the Intent to ſuffer a part 
| Recovery, which is accordingly done, Ml ,:nts 
L if no other Uſe be limited, it thall be his! 
Kc to the Uſe of him for Life; if they both c al 
4 join in a Feoffment to the /e of J. , dare 
3 and his Heirs, who ſuffers a Recovery, lee, 
bi and doth vouch, this it ſeems ſhall be ball 
A to the former Uſes, becauſe the Dye was parts 
| to J. F. and his Heirs; yet that was ten 
I" only to keep the Eſtate in him, to the WW Ptat 
. Intent that he might be a Tenant to Time 
_ the ſaid Præcipe. . preve 
. Cro. Car. If a Man covenants to levy a Fine A 
3 2638. to Uſes, the Fine muſt be drawn ac- of hi 
363 _ Hard. WEDE he! 
1 vin cording to the Covenant, or elſe he is puero 
10 not obliged to levy the Fine. A. en- er te 
3 feoffs B. and covenants to make fur- and c 
3 ther Aſſurances, B. leaſes to 4. who ture 
1 then levies a Fine to B. this bears and his e 
* conveys the Eſtate for Years, without Wl to hit 
0 a precedent Agreement, otherwiſe it Fine 
goes in Corroboration of it. ſenior 
Hob. 273, A Man conveys Lands to one, and BM ration 
274, 275- covenants to do Acts for farther Aflu BMI Inden 
rance, and then levies a Fine to him, firſt t 
this will be to the U/e of the Bargainee: Wl Boy « 
for the Covenant is a Declaration of Ml be bo 


A 
tent t 


the Uſe to him, but that Covenant is 
to be conſidered by the Eſtates _ 
5 : — 


e Can 
t for 
m in 
fer a 
done, 
ll be 


both 


J. &. 
ve 
ll be 
? WAS 
was 
) the 
at to 


Fine 
1 ac- 
he is 
f, en- 
ur- 
who 
s and 
thout 
ſe it 


and 
Aſſu⸗ 
him, 
ſee; 
n of 
nt is 


pa 


* 


by the firſt Conveyance; and it is 

o be looked upon as a Declaration of 
jo more; as if a Man paſſes the third 
part of his Lands to J. & and cove- 
nants to make further Aſſurances of 
his Eſtate to him, and levies a Fine 
of all to him, this Covenant ſhall de- 
care the Je of the Fine to the Ven- 
dee, for the third Part; but the other 
ſhall have the U/e of the two other 
parts. A Recovery is ſuffered to the : Leo. 
htent the Recoverors ſhould make ſuch 11. 
lates, the Uſes are not in the mean 585. 
Time to the Recoveree; for that would 
preyent the Execution of the Eſtates. 

A Man ſuffers a Recovery to the Uſe 
of himſelf for Life, Remainder ſeniors 
prero in Tail, in contingent Remain- 
der to himſelf in Tail, he levies a Fine 2 Leo. 
and declares the Uſes by another Inden- 
ture to him for Life, Remainder to 
his eldeſt Child in Tail, Remainder 


| to himſelf in Tail; it was reſolved the 


Fine did not deſtroy the Remainder 
ſeniori puero; for it goes in Corrobo- 
ration of the Eſtate, and that the laſt 
Indenture declared the Intent of the 
firſt to mean by ſeniori puero, either 
boy or Girl, according as they ſhould 
be born firſt. 5 5 
A Fine is levied to four, to the In- 
tent they ſhould make an Eſtate of = 5 
ai 


Uſes and Truſts. 283 
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282 Uſes and Truſts, 
Palm. by Way of Extinguiſhment, no Uſe can 
999 be limited upon it; yet if Tenant for 
Life ſurrenders his Eſtate to him in 
Remainder, to the Intent to ſuffer 3 
Recovery, which is accordingly done, 
if no x: (lp Uſe be limited, it ſhall be 
to the Uſe of him for Life; if they both 
join in a Feoffment to the Je of J.. 
and his Heirs, who ſuffers a Recovery, 
and doth vouch, this it ſeems ſhall be 
to the former Uſes, becauſe the Uſe was 
to J. S. and his Heirs; yet that was 
only to keep the Eſtate in him, to the 
Intent that he might be a Tenant to 

the ſaid Præcipe. 


Cro. Car. If a Man covenants to levy a Fine A 
268. to Uſes, the Fine muſt be drawn ac- of hi 
Hard. TY | | - . 
8 cording to the Covenant, or elſe he is puer 
not obliged to levy the Fine. A. cn- ¶ cer te 

feoffs B. and covenants to make fur- and e 

ther Aſſurances, B. leaſes to 4. who ure 

then levies a Fine to B. this bears and his e 
conveys the Eſtate for Years, without Wl to hi 

a precedent Agreement, otherwiſe it Fine 

goes in Corroboration of it. Tz ſenior 

Hob. 213, A Man conveys Lands to one, and BI ratior 
274, 275- covenants to do Acts for farther Aflu Inder 
rance, and then levies a Fine to him, Wl fr 1 

this will be to the Uſe of the Bargainee; Wl Boy | 

for the Covenant is a Declaration of be bc 

the Uſe to him, but that Covenant b A 

to be confidered by the Eſtates that WE tent 


paß 
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ſe can aß by the firſt Conveyance; and it is 

it for o be looked upon as a Declaration of 

m in o more; as if a Man paſſes the third 
fer a I pat of his Lands to J. & and cove- 
done, WM nants to make further Aſſurances of 

ll be bis Eſtate to him, and levies a Fine 
both or all to him, this Covenant ſhall de- 
J. & dare the Dye of the Fine to the Ven- 
Very, bee, for the third Part; but the other 

all be hall have the U/e of the two other 


e Was 
Was 
o the 
nt to 


Fine 
n ac- 
he is 
. en- 
fur- 
who 
S and 
thout 
ſe it 


parts A Recovery is ſuffered to the 
htent the Recoverors ſhould make ſuch 


Time to the Recoveree; for that would 
preyent the Execution of the Eſtates. 

A Man ſuffers a Recovery to the Uſe 
of himſelf for Life, Remainder ſeniors 
zero in Tail, in contingent Remain- 
der to himſelf in 'Tail, he levies a Fine 


ture to him for Life, Remainder to 
his eldeſt Child in Tail, Remainder 
to himſelf in Tail; it was reſolved the 
Fine did not deſtroy the Remainder 
ſeniori puero ; for it goes in Corrobo- 


and Wi ration of the Eſtate, and that the laſt 
Aflu Bi Indenture declared the Intent of the 

— irſt to mean by ſeniori puero, either 

inee; 


boy or Girl, according as they ſhould 
be born firſt. . 

A Fine is levied to four, to the In- 
tent they ſhould make an Eſtate of = 
lai 


n of 
nt 15 
that 
pals 


Eſtates, the Uſes are not in the mean 53 


and declares the Uſes by another Inden- 
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2 Leo. 


17. 
2 Cro. 


2 Leo. 
211. 
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284 QUtſes and Truſts. 
ſaid Land to ſuch a Perſon as the Co- 
nuſor ſhould name, and that they 
ſhould not be ſeized to any other Tj; 
but to that Specially ; it was held that 

before the Nomination they were ſeizd 
to their own Dye; and if the Conuſor 
died before Nomination, to the Le of 
his Heir; and one Judge held the Co- 
nuſor might name which of the Co- 
nuſees he pleaſed, but the other two 
held not; but he ought to be ſuch a 
one as would take the Eſtate ; and one 
Jointenant cannot give, from his Com- 
panion. Ozgre, If a Man grants two 
Acres in D. and covenants to. levy a 
x Roll Fine for further Aſſurance, and levies 
Re p. 103. 4 Fine of all in D. and he has four 
Acres there for the Surpluſagè, whether 

the De ſhall be to the Conuſor, 
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Of Bargains and Sales. 
o Perſon that cannot be ſeized to 
a Uſe can paſs Lands by Way of ,, Ei. 
Bargain and Sale, for it. only paſſes an C. B. rot. 

e at Common Law; and tho the _u_ 


Poſſeſſion and Lſes paſs both together, = 
tanquam uno flatu, yet there muſt b. 682 


2 Seiſin to a Tſe in every Bargain and Atkins v. 


Sale, elſe there could be no Execution by Long. 
Force of the Statute ; yet every Body 

that comes in by a Bargain and Sale, 

comes in by the Statute ; therefore the 

King, nor any Corporation, cannot Bar- 

gain and Sell; and there ſeems the ſame 7 ,,4; ne 
Reafon for an Alien; but if there be for a Tear, 
a proper Conſideration, it ſeems a Bar- Pons, n 
gain and Sale may be made to any cen, if 
body; but then the Conſideration muſt 2% 
be Money, for nothing elfe will make —— 
it a Bargain and Sale; and it may d Sale. 


amount to a Covenant to ſtand ſeized, ee 


or an Exchange, but not a Bargain za. 
and Sale, without the Conſideration of 2 Roll 


Money. Money given by the Gover- 8 


nors of an Hoſpital is a good Conſide- 


ration to raiſe a Dye to them in their 
publick Capacity; and tho' a Body Po- 
litick cannot be ſeized to a Uſe, yet 
upon a Bargain and Sale to them, a 

175 Truſt 
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286 Of Bargains and Sales « 
"IS | Truſt may be limited that they ſnalll exe 
diſpoſe of the Rents and Profits of th; 


| new 

ſame amongſt the Poor of the ſaid CoM but 

' poration. It ſeems any thing that nu 

f Man has a Preehold or Inheritance ini the 
may be Bargained and Sold by For tut: 
of the Statute; for ſo are the Word; | 


of the Statute ; but a Man poſleſſed 

of a Term for Years, cannot Bargain 

and Sell it by Force of the Statuts 

27 H. 8. c. 10. to have it executed, be 

cauſe it is not within the Statute. At 
Common Law upon a Bargain an 

2 Taft, Sale, a Uſe would riſe, tho the Bu- 
Dyer gain and Sale were by Parol ; but non, 
229 as to Eſtates of Freehold and Inher 
tance, they are reſtrained by the 27 [ 

8. c. 16. for now they muſt be mad: 

by Deed indented and enrolled ; by 

a Bargain and Sale for Years was out 

of the Statute; and therefore might 

as it ſeems, be made by Parol ; and 
Houſes and Lands in Cities, where the 
Mayor, Gc. had Power to enrol Ev: 
dences, being excepted, it has been inc: 
reſolved that a Bargain and Sale is good 

by Parol there, for the Statute ws 
Defective ; for it executed ſuch Land 

&c. out of the Statute of Enrolment; 

but does not enact that the Sale o 

ſuch Eſtates ſhould be enrolled in thol 

Cities. It ſeems by the Statute fo 
=. execi 
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_ venants to ſtand ſeized, or aliens, or 


and Sale; and if the Money be paid 


make the Eſtate to paſs to all, if no 


Of Bargains and Sales, 287 
executing Dies into Poſſeſſion, a Rent 
new created may be bargained, Gc. 
but now it cannot be, becauſe there Kelv.84. 


muſt be a Seiſin to an Le, or elſe 1 <* x26. 


create a Bargain and Sale, within the 
Statute ; but there it ſeems that the 
valuable Conſideration muſt be Mo- 
ney ; fo that if a Man for Money co- 


demiſes, grants and to Farm lets, theſe 
Words, if the Deed be indented and 
enrolled, amount to make it a Bargain 


but by one, it is ſufficient, and ſhall 


Conſideration be expreſſed; yet if it be 
averred that there was one paid, it 
is ſufficient; but if a Conſideration be 
expreſſed in the Deed, and be acknow- 
ledged to be received, tho' in 'Truth 
none was paid, yet the Party and his 
Heirs 
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288 Ok Bargains and Sales, Wl £ 
2 Inf. Heirs, are eſtopped, from ſaying thefts 
4s was none all The lv © 27H, 
169. 8. c. 16. was to deſtroy theſe Incon- 
nee veniencies that had crept into the Law 
#* by Uſes, and reſtore the former Lays 
for paſſing of Lands by Matter that js 

_ notorious into Practice and Uſe again; 

and therefore, leſt ſtill they ſhould 

convey by Way of Uſe, and the Incor- 
veniences remain, was that Statute of 

20)7 Hl. 8. c. 16. made, which requires 
Quere the Deed to be enrolled, and ſo made 
whether notorious in whom the Eſtate ſhould 
the Foar be; fo that by Force of the Statute, 
Ln male no Eſtate can paſs by Force of a Har 
a Bargain gain and Sale; but where the Deed i; 
* enrolled, ſo that till that Cireumſtance 
782, 790. be had, the Deed is ineffectual. Before 
2 Inſt. this Statute the Uſe and Poſſſſun 
4. 136. paſſed preſently 5 both together Tan. 
Cro. Car. quam uno flatu, upon the Delivery of 
5565 the Deed; but this Statute requiring 
218. z. another Circumſtance, till that be had, 
T. Jonzs the Deed is of no Effect; and when it 
= 189. is had, this Statute is ſatisfied ; and the 
Cro. Car. Uſe and Poſſeſſion: are ſaid to paſs both 
4290 together by Relation, from the Del: 
very of the Deed, by Virtue of the 

former Law; this laſt not aboliſhihg it, 

but .cnly adding another Circumſtance 

to it, and then leaves the former Law to 
Operation; ſo that when the mm 1 
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there . aſfterwards enrolled, it hath Relation, Moor 


27 HE. ber the Advantage of the Bargainee, 2 Kro. 
Incon- to protect him from all Incumbrances 52, 3. 
> Law WH made in the mean Time by the Bar- 
Laus gainor, and for him to take Advantage 

that is ol che Acts done for the corroborating 

again; bis Eſtate, and the making good any elv. 123. 
ſhould . Diſpolition that he will make in the In- 
Incor- terim of the Land. But as for Houſes 

ute of and Lands that are in Cities and Bo- 

quires . roughs, where they have the Power of 

made cnrolling Evidences, by being excepted 

ſhould out of the Statute, they paſs preſently 

tatute, WW upon the Delivery of the Deed. | g 

a Bar- If a Man Bargains and Sells Lands 2 And. 3. 
eed is il by Deed indented ; but before Enrol- Ci. 
rſtance nent he levies a Fine of the Lands, - Colos. 
Before to the Party himſelf, he ſhall be in Moor 80. 


by the Fine, tho' the Deed be after- 33]: 999 


eli 13 fie iſe if 
* 7a- Wicrwards enrolled ; for 'till the Enrol- they lie in 
ery of ment, the Bargainor has the Eſtate, * ©: 
Juiring all thoſe Circumſtances not being had 

e had, which are requiſite to make. it a good 

yhen it WM Daygain and Sale; and before Enrol- 

nd the nent the Eſtate paſſes by the Fine; 

ſs both the ſame Law of all Conveyances paſ- 

> Dell. ing the Poſſeſſion. If in the mean 

oF the Time the Bargainee dies before En- Yelv.113- 
ling it oiment, his Heirs ſhall take and be in 21 
1ſtance WM) Diſcent; for the Enrolment, as be- 1 
Lato teen Hargai nor and Bargainee, makes 


Yeed is e Eſtate paſs ab initio, by Force of 
after N U 


the 
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Hob. 136. the 27 H. 8. c. 10. which paſſes the f 
PWW 


Hard. 410 Where Tenant for Life „with Power B 
i to make Leaſes to commence after hi; WM be 
Death, Bargains and Sells the Land in C: 
Fee, the Power does not paſs. A Bar- Gf 
BA ROY nnd and Sale will not pafs a contin- we 
are gent Die in the Bargainor, but a Feof. ſel 
ment will. If one Jointenant Bargain; the 

and Sells all the Lands, and befor po 
Enrolment the other dies, his Part WM an 

ſhall ſurvive; for the Freehold not be- if 

ing out of him, the Jointure remains; fo 

Inſt. 36. but yet when afterwards the Deed is WM 20: 
Erd. Jae. Enrolled, only a —_ ſhall paſs; for WW kn 
53 the Enrolment by Relation cannot WW anc 
Bro. 328. make the Grant of any better Effet BMI anc 
# 3 than it would have been if it had took I wa 
Effect immediately; but tho that En- he 
rolment be made, he that Bargains and but 

Sells the whole ſhall have the others Juc 

Part by Survivorſhip, tho' the Deed be af. 
terwards enrolled, and ſhall relate to fay: 

the Delivery; becauſe tho the Rela roli 

tion will work for the Benefit and Ad- to! 
vantage of the Bargainee, yet it ſhall f 

not prejudice the Bargainor ; yet in ſuci I by 
Caſe, if the Bargainor dies, his Part Bi Wit 

ſhall not ſurvive ; for the Relation the _ 

e 9 


| Deed afterwards by Enrolment has, 
- 6 ſupports 
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ſonable that the 
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ſupports the Intereſt of the Bargainee, 
as paſſing ab initlo. 5 
If the Bargainee, before Enrolment, 2 Inſt. 
Bargains and Selfs to another, and then z 
both Deeds are enrolled, according to 
Cooke, In HB good which ſeems rea- 
| elation ſhould as 
well confirm his own Acts againſt him- 
ſelf, as protect him from the Acts of 
the Bargainor ; but as the Caſe is re- 
ported by Cro. the J udges were divided 3 Cro. Jac, 
and it ſeems by him in another Place, as 53, 408. 
if it were adjudged not to be good ; and Ne 2 
fo it is reported by Hob. A Man Bar- Hob. 36. 
onins and Sells the Seventh, and ac- Cro. Car. 
knowledges the Statute the Eighth, Oden 
and afterwards the Deed is enrolled, 150. 
and upon an Iſſue whether the Bargainor _ 
was ſeized the Eighth, it was held that 
he was not in Reſpc& of the Relation; 
but in another Caſe afterwards the: Int. 
Judges were divided, and ſeemed to 9+ _ 
againſt it, tho' Coke be expreſs, and 3 
ſays that as to paſſing Eſtates, the En- 161. 
rolment makes the Deed relate even as cro. Car. 
to Strangers as well as Parties. W 
A Man ſeized of a Copyhold in Fee, ow. 70. 
by the Cuſtom of which Manor, -the 
Wife of every Copyholder that died 
leized of any Eſtate, ſhall be endow-  _ © 
ed, becomes a Bankrupt, the Commiſ. - 


honers Bargain and Sell the Land; the 


US: Bank- 


F. 


Ouen gains and Sells them to another, and 
I 50. cont. 


292 Df Bargains. and Satgs, 
os Car. Bankrupt. dies, the Deed. is enrolled, 
5% It was held that the Wife ſhould not 
be endowed ; for now by Relation. he 
did not die Tenant; and this confirms 
what my Lord Cooke ſays, that the F- 
ſtate ſhall paſs by Relation, even as to 
Strangers. So if one does Bargain and 
Sell Land, and takes a Wife, and dies, 
and then the Deed is enrolled, the Mife 
of the Bargainor ſhall not have Dou- 
er; for by the Relation the Eſtate paſ- 
| fed before ſhe was his Wife; and by 
the ſame Reaſon, if the Eſtate ſhall 
be ſaid to paſs as to Strangers, ab initio, 
for their Diſadvantage, it ſhall paſs for 
their Advantage. And therefore if a 
Bargain and Sale be made to a Man, 
and he dies, and then the Deed is en- 
rolled, it ſeems his Wife ought to be 

_ endowed. 33 A EN 
Cro. Car. If a Man Bargains and Sells Lands 
317- by Deed indented to one, and then Bar- 


Dyer the firſt Deed is enrolled within the fix 
218. b. Months, the laſt Bargain and Sale is 
8 128. void; and ſo it is if a Man do after the 
ſaid Bargain and Sale levy a Fine of 
the Lands to another, and then the 
Deed is enrolled, the Fine is of no 
Manner of Lie, and ſo it is, if the laſt 
Bargain and Sale be firſt enrolled. 
But if the firſt Bargain and Sale be 
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Fiction in Law, is what the Law ſup- 
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never enrolled; ſo as it never takes Ef. Feb. 
ect, then it ſeems the Second, &c. ſhall & 3 
ſtand good, like the Caſe of two Sur- 130). 
renders of Copyhold Lands, a Releaſe 2 bft. 
to the Bargainee, before Enrolment, is Od. 70. 
good, and a Recovery ſuffered againſt 
him is good; for he is Tenant to the 
Precipe, by the Enrolment afterwards, 
which farther proves what my Lord 
Croke ſays; that even as to Strangers, 
the Relation works; as to paſſing the” 
Eſtate it is not material when the Deed 
is acknowledged, provided it be enrol- 
led within the fix Months. 

It ſeems the Bargainee, before En- Cro. Car. 
rolment, may grant a Rent out of the Hob. 222. 
Lands, this Relation is not properly a 


Fiction in the Law; but here are ſe- 


veral divided Acts that have a Real Eee, 
which when they happen, are reckon d 


at Law but as one Act; whereas a oa | 
poſes to be in eſſe; and it is really not ſo; PS 
if Tenant for Life be impleaded, the 
Bargainee of the Reverſion ſhall be 


received after Enrolment; but yet if 


one purchaſes a Reverſion, hanging the 
Writ, he ſhall not be received. If a 
Man Bargains and Sells Land, and 
then a Stranger enters, and the Deed _ 
is enrolled, the Bargainee may, as it 
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ſeems, maintain an Aſſize; for now by 
Relation, it is a Diſſeiſin to him. 


Hob. 222. If a Man Bargains and Sells Lands, 


4 Co. 71. and then grants a Rent-charge, and 
5 then levies a Fine of the Land to the 
Bargainee, it ſeems the Bargainee ſhall 

hold it charged, becaufe he comes in 

Lat. 157. by the Fine. A Man makes a Leaſe 
x Sid. 310. for Years, rendering Rent, and then 
woe Car. Bargains and Sells the Reverſion, and 
then a Rent-Day incurs, it ſeems the 
Rent does belong to the Bargainee; 

and fo if a Bargain and Sale be made 

of an Advowſon, and before Enrol- 

ment the Church becomes vacant, it 

ſeems it belongs to the Bargainee to 
preſent ; for the Enrolment hath Rela- 

tion to make the Deed paſs, as to 

Bro. 6.8. Strangers, ab initio, as appears from tho 
. Cafes; a multo Fortiori it has between 
the Parties themſelves; but yet it was 
ow. 135. held by the Juſtices, in Sir Henry Din- 
_ cock's Caſe, that Payment to the Bar- 
gainor, by the Leſſee, was good, and 

the Bargainee has no Remedy; which 

Cafe ſeems to agree that the Right be- 


longs to the Bargaizee, but allows 


Payment to the Bargainor, becauſe 
Godbolt the Bargainee, before Enrolment, has 
290. not the Reverſion compleatly in him; 
Caſe, and therefore if the Bargainee demands 
the Rent, and there is a Clauſe of Re- 

- entry; 
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entry, and then the Deed is enrolled, 
the Bargainee cannot enter, becauſe 


not compleat Grantee before Enrol- O. ;,. 


ment; if the Bargaizor continues Poſ- Noy 
ſeſſion after Enrolment, he is a Diſſei- s 
for. If a Releaſe be made to the Bar- 
gainor, it ſeems it is good, and ſhall 
enure to the Bargainee, 


when the Enrolment muſt be, and 
of what, 


The Enrolment muſt be within ſix 
Lunar Months after the Date, excluding 

the Day of the Date; and if the Deed : 1a. 
bears Date one Day, and be delivered 674. 
the next, or ſome long Time after, yet 

the Enrolment muſt be within fix 
Months after the Date. If the Enrol- 

ment be on 'the Day it bears Date, it 

ſeems it is well enough; for tho when 1 Leon. 
an Intereſt is given to commence from 184. 
the Day of the Date, that Day is ex- 
cluded ; for the Grantee ought not to 

take before the Intereſt was deſigned 
him; for that would be to the Preju- 


dice of the Grantor ; yet where a Time 


is given for a Thing to be done, if it Hob. 40. 
be done before the Time, or before 
that Space it was allow'd to commence 
from, it is within the Reaſon of the Al- 
lawance of any Time, and fo ſeems to 
U 4 : be 
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2 Roll be good; and yet it would be 200d has 
250. . 9 : ( 
Moor if it were done the laſt Day of that 
4o. Time, as the laſt Day of the ſix Months, 


Dyer excluding the Day of the Date, becauſe 


218. 


b. it is within the Time expreſly allow, 

„ Ing, All Eſtates of Preehold and Inheri- 2 
671. tance that paſs by Way of Bargain and 
7 Co. 40. Sake, muſt be enrolled; but Eſtates for Will .,, 
Years|need not; but if a Uſe be de. il 4; 
ſigned to be raiſed to one upon valu- Nit 

able Conſideration of Money, the Dced Bl gat 

Mich. muſt be enrolled, tho' that Perſon was 0 
7949 ſuch a one that a Die would have roſe I the 
Watts v. to him, without the Conſideration af Ir 
Dicks. . Money; but if there be both a Cove. ;, 
11 Co. nant to ſtand ſeized, and a Grant for WI ab! 
24, 25. Money, if the Deed be not enrolled, it ra 
will riſe upon the Covenant. Lands Wil ;. 

Gc. in Cities and Boroughs that have il Aa 

the Privilege of Enrolment, are not Wil 9; 

within the Act of Bargains and Sales, niz 
and need not be enrolled at all; for gat 
the Intent ſeems to be that they ſhould ; |; 
be enrolled in the Cities and Boroughs, i ww. 
Dyer yet theſe are only Words to except nan 
2299 them out of the Statute, but none to BY gair 
. enforce the Enrolment in any other 1 
Place. If the Courts of Weſtminſter at ih = 
adjourned to another Place, yet the E- ,, ; 
rolment muſt be where the Courts are, Ml /. 

for it is confined to the Courts, and _ 


not to [/eſtminſter itſelf, If a 25 


ales. W Of Bargains and Sales. 297 
Je good has Power to. revoke T/ſes, and he Bar- 1 Vent. 
of that gains and Sells the Lands in Fee, it“ 
Months, tems this need not be enrolled. 

becauſe 3 
low, 
Inheri- 
ain and 


The Effect of a Bargain and Sale. 


A Bargain and Sale works no Diff 9 Co. 106. | 


ates tor Wl ontinuarce ; for at Common Law no- 5. De, 
be thing but a Uſe paſſed; in which Caſe a. © 
Mn valu- 


it was Equity that no more ſhould : un. 
pas than what lawfully might, and f Inst. 
the Statute executes the Poſſeſſion in 327, 232. 
the fame Manner as the Le; therefore 1 
if Tenant in Tail Bargains and. Sells** 
in Fee, nothing but an Eſtate deſcend- 
able, during the Life of Tenant in 7. 
paſſes; for by the Common Law there 
is no Diſcontinuance without ſolemn 
At or Livery. If Tenant for Life 
Bargains and Sells his Land to one and 
his Heirs, the Bargainee has but an E- 


1e Deed 
on was 
ve roſe 
tion of 
1 Cove- 
-ant for 
olle, it 
Lands, 
at have 
are not 


d Sales, 


11 ; for fate for the Life of the Bargainor, and he 
ſhould Bl ;; liable to forfeit or to be puniſhed for 
rouge waſte, and the like ; but when Te- 
exceft Bi nant in Tail bargains in Fee, the Bar- 
none o gaince has an Eſtate to him * and his 
other ll 3 | 

3 * The Bargainee of a Tenant in Tail, has a baſe Fee 


nt determined, nor determinable till the Entry of the Iſ- 


rts are, ll ſe Salk. 619. 1 Sand. 260. Took and Glaſcock 

ts, and ve there denied; as alſo Lit. ſect. 612. if literally 
9 taken, | | | 

a Man | — ; 

=” Heirs, 
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10 Co. Firs, during the Life of Tenant i 
ail; but he is diſpuniſhable of Waſte, 
and his Vie ſhall be endowed; and 
the Reaſon of the Difference is becauſe 

1 Sand. that the Perſon that ſhould take Ad. 
vantage of theſe Things, has paſſed 

| away all his Right ; a Bargainee can- 
not vouch by Force of a JWarranty 
—_— — 1 becauſe he comes 

1 Co. 125, in the Poſe; but he may rebut upon a 
ET.” Bargain and Sale of - Hang a * 
71 may be reſerved, becauſe the Paſſeſſon 
2 Int. and ie paſſes both together, taugquan 
673 , eodem inftanti. The Bargainee of a Re- 
Gro. Jac. Verſion cannot take Advantage of the 
145. Non-payment of Rent, upon a De- 
5 Co. 92. mand, without giving Notice of the 
Bargain and Sale; but it ſeems he 
may have an Action of Waſte and 
Debt for Rent, without any Notice. 
When a Man is in Poſſeſſion, there the 
Inheritance may be conveyed to him 
by Way of Releaſe; and if a Man 
makes a Leaſe for Years, or for Life, 
and then grants the Reverſion to (. 
for Years, and the Tenant attorns, he 
may releaſe to the Grantee of the Ne- 
_ verſion, to enlarge his Eſtate, So if a 
5%, Man Bargains and Sells to one for 
: Years, he may releaſe to the Bargainee 
before Entry; for he has Poſſeſſion by 
Force of the Statute ; ſo if he Ba, 
3 5h gains 


| x Inſt. 
273. 4. 


ales, Not Bargains and Sales. 299 


enant ins and Sells the Reverſion for a 


" Waſte, ar, he may releaſe to the Bargainee, 
d; and; he has the Poſſeſſion in him by Force 
becauſe; the Statute, without any Attorn- 
ike Ad-. bent; and this is the modern Way of 
 palled Conveying Lands. 5 


4. deſigning to convey Lands to B. 


ee Can- 

ran) Wicrants, Demiſes, Bargains and Sells 
comes em to C. and before any Entry, re- 
upon a Nfeaſes them to C. and his Heirs, to 


Rent ue Te of B. and his Heirs, the Lands 
Mal tall paſs by Way of Bargain and Sale, 
quem Ws res magis valeat, Gc. And if C. 

a Re- N atterwards chuſes to take by Way of 

f the Wcmiſe at Common Law; yet that : Roll 
De. nal not deveſt the Eſtate of B. C. 797: 


being but an Inſtrument to convey : 

ns bc Bi Every Bargain and Sale ſhall be ex- 

> and pounded indifferently between the Parties, 2 H. 7. 5. 
tice. ¶ ind not like a Grant at Common Law, 2. 5 
e the moſt againſt the Grantor ; becauſe it was - mw 
im I Pguity that always made the Conſtruc- 57, 

Man ton of Barzains and Sales. A Freehold Leafes 
Lite, Mn Law paſſes before Entry. — 


Be. Pleading of Bargaing and Sales, 


ita W A Bargain and Sale by Deed inden- , ing. 
for ted and enrolled, is but a Deed record- 235 5. 

inet ed, and therefore in pleading, the Pro- 13 

„„ % muſt be made of the Deed itſelf, 673 


% and not of the Tenor of it enrolled ; 
in 5 ſo 
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ſeo that if an Infant Bargains and 5:1 
Lands by Deed indented and enrolled! 
yet notwithſtanding that he may plea 
his Nonage; for it takes Effect as q 
Decd, notwithſtanding the Enrolment 
but if an Infant binds himſelf in: 
Bond, and afterwards enrolls it, he can 
not plead Nonage to it; for it is now: 
Record, and it is turned into a Thing 
of a higher Nature, the Effect of both 
being the ſame; but when a Deed i; 
had of Lands, in ſuch Caſe Lands pak 
by the Deed, and therefore cannot af 
terwards paſs by Acknowledgment and 

| Enrolment. ' © „„ 
2 Inſt. A Deed by the Common Law ought 
$73: 178, to be enrolled for the Hausband only 
i. and not for the Vite; but if ſhe & 
acknowledge it, it ſnall not bind her 
If a Man acknowledges and enrolls : 
| Deed, Onzre whether he may af 


88. EN 
Bro. 328, rolled; and becauſe it was not done 


8.0. it was held il], even after a Verdi 
3 becauſe by the Statute the Enrol 
Telv. 213. Ment is to be in ſome certain Court 
and therefore he ought to ſhew it wal 

Cro. Jac, according to the Statute.; and the fa 
29% ing it was ſecundum formam Sat. | 
1 


lle ot Bargains and Sales. 30: 


ad % bie : the Feralas! is Matter 1 Co. . 
„ 2 2 9 5 bes 3 1 A, 
of Retord, an all be tried by the 4 % 51. 


nrolled; Record 3 but the Time of the Enrol- 2 Roll 


N nent is Matter in puis, and ſhall be Rep. 11). 
nn by tho Country; but this, as it 
"Is tems muſt be underſtood where the 

in ime of the Enrolment was not en- 


he can ed upon the Record for where it is, 


=o tere it is proved of Record; for ſince 

0 0 16 Elia. the Practiſe has been to enter 

=> r ke Time of the Enrolment ; and there- 

wget xe it was reſolved that where a Man ow. 138. 
| made a Leaſe for Years on the roth of 1 Leon. 

nnot af " RS 


% and Bargained and Sold by Deed, Moor 
ated roth of April, and enrolled all — 
s of that Time, that in ſuch Caſe no 


ent anc 


N ought \rerment could be taken, but th 

of J - was of that Time. * * 5 

8 fa Man pleads a Bargain and &. al 

ind her here whether 2 3 

le pu | he in = he need aver Payment 
* é 


the ac 
Luntary 
lled, ht 
was en 
ot done 
Verdict 
, Enrol 
Court 
W it wal 
the fay 
Fat. 1 

10 


Ok fraudulent Convey- 
ances. 
the Common Law, if a Man he 

a Right and Title to a Thing, 
3 juſt Debt owing to him, he mig 
o 63%. avoid any fraudulent Conveyance mad 
to deceive him of that Right or Debt 

as if a Man had a Right to Goo 
and he that had them ſold them 

Dyer Covin in Market Overt, to alter ti 

294, 160. Property of it; or if any paſſes aw 

Goods to deceive a Creditor ; thel 
Acts might have been ſet aſide ; but i 
the Gift were precedent to the Righ 
or Debt, there was no Way, in fue 
Caſe to ſet aſide the Conveyance ; b 
the 13 El. and 27 El. have remedie 
this Inconvenience ; by Virtue of whi 
Laws all Conveyances made to deeein 
Creditors or Purchaſers arc void, 2 
againſt them ; and if Conveyances ar 
made for good Conſideration ; yet if the 
are made with a Deſign to deccin 
Creditors, they are void by thoſe Si 
tutes; and if made bona fide, if witi 
out Conſideration, they are alſo voi 
as againſt them ; but it ſcems this m 
be underſtood with ſeveral Reſtrictions 
Thus, a Man made a fraudulent Dei 
of all his Goods to one of his Cred 
tors; and it was held within * 
| 25 8 8 
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tute, and void againſt another Creditor. 


Thus if one be indebted to ſeveral, 
nd then makes a Gift of all his Goods Cro. Car. 


nyey- 


Man half to his Son, in Confideration of Natu- ? Roll 
Thing, ll cal Affection, tho this Gift be made Rep. 306. | 
he mighM ung fide, yet it ſhall be void againſt : fd. 
ice mad Creditors ; but if it ſhall be made be-; Pant. 
or Debt fore the Debts contracted and homa fide, 194 
to Good it ſeems it would not be fet aſide; fo — 
them WW the Intent of the Act was not to ſet 


alter thi aide all voluntary Settlements ; but if 
es awe: Gift be made upon any Truſt, either 
r ; theſ apreſſed or implied, between Dozor 
le; but and Donee, tho made bon fide, yet 
he Right hall be within the Statute ; for all 
„ in fuMStatutes made for the | ſuppreſſing of 
nce ; b Hand are liberally expounded ; and 
remedie therefore the Word Forfeiture, tho“ 


mentioned among Penalties, and the 
like, ſhall be expounded to extend to all 


of whi 
o deceiy 


void, rfeitures to the King and Subject. 5 0E. 
ances a;. relieves Creditors, when their Debtors 
ret if they to Privileged Places, having given 
> deccinfOſticir Tenements and Chattels to their = 


thoſe Su Friends in Truſt, and ſo does 2 R. 2. 
if wit en. 2. c. 3. and by 3 H. 7. all Deeds 
1fo voidiMof Gift of Goods in Truſt, for the 
this muß ferſons that made the Gift ſhall be 


ſtritionWot no Force. By the 27 Eliz. it is en- 
ut Deaaetted, That if a Man ſettles Lands to 
is 8 Len with a Power of Revocation, and 
the Sta 


| aterwards ſells the Lands for valuable 
tu e 


8 Conſide- 
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Moor 


60 5. 


ſhall be revoked to him; but the A 


the Clauſe; ; and if a Man, having a 


ſerved, with the Conſent of 4. and he 


tinguiſhes by Feoffment, and then ſells, 
the Sale ſhall be good); for the Feoffment 
comes within the Law of all frauds 


- Conſideration, that the former TJ; 


only mentions Purchaſers ; and there- 
fore as to Creditors, if it were not. 
made with an Intent to deceive them, 
it ſeems it ſhall not be avoided by 
them; for they are not mentioned in 


future Power of Revocation, Bargain; 
and Sells the Land before his Power 
commences, yet it is within the Ad, 
ſo if the Power of Revocation be re- 


conveys his Land, not having revoked, 
the Conveyance ſhall be good. So f 
one having a'Power of Revocation, ex- 


leut Convepances. . 

If a Man makes a fraudulent Leaſe, 
and then another Bona fide, without 
Rent or Fine, the ſecond Leſſee ſhall 
not avoid the firſt Leaſe ; for no Pur: 
chaſer ſhall avoid a former fraudulent 
Conveyance; but a Purchaſer for va 
juablè Conſideration, which excludes 
all Conſideration of Blood, and the 
ke; and he that will, by Virtue of 
jg Acts, avoid a former fraudulent 

Conve3once, muſt be ſuch a Purchaſc, 
and. muſt alſo come in without any 


Fri and 


tes. Ftaudulent Cotiveyances. jog 
Le Fraud or Guile ; if a Gift be made to Moor * 
he A bete one Creditor, it is void againſt 7G, c. 
there- 


all Creditors that are within the Sta: Gooche i 


re not tüte; it is not neceſſary that he that C 
them, Wil contracted the Debt ſhould make the 
led by fraudulent Conveyance ; for if a Man 

ned in WW bnds himſelf and his Heirs in a Bond, 
wing a; and Lands deſcend to his Heir, who 

130111; nakes a fraudulent Conveyance of thoſe 
Power Wi Lands, the Creditor ſhall avoid it. - 

c Act; H a fraudulent Conveyarice be niade 5 Co. 66: 
be 1 N to deceive Purchaſers, and one having 

and he 


Notice thereof purchaſes the Land, he 


evoked Wi hall avoid the former fraudulent Cons 
So i yance, notwithſtanding his Notice; for 
on, ©: lit is by the Statute made abſolutely 
en ſells; wid, The Father makes a Leaſe to 6 Co. 71.) 
offment tte Fon, who makes a fraudulent A, 
fraud Wi nment of that Leaſe, the Father dies 


tie Som ſells the Inheritance, the Vendee 

ſhall avoid the Term; and if the Som 10 co. 54. 
td only fold the Term, the Perdee 

mould Have avoided that fraudulent 
nnen. A Man makes a Jointure 

b bis Wife, with an Intent to deceive 


+ Leaſe, 
without 
ee ſhall 
no Pur- 
udulen 


for vi purchaſers ; they ſhall avoid it. A ts co. 5. 
c luderoffment was made to deceive Cre- 4 | 
nd * tors; and tho by Event, the King was | 
reuc A beated of his Ward, yet being only 
my o that Intent and | Purpoſe, it was not. 

þ 


u be extended further. So a Redemiſs to 2 4. 
out ann * 4 0 © 


Fraud 


te ; 


* To 8 
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A. to the Intent the Wife of the 'Te din 
nant ſhould not be endowed, during the the- 
Life of A. it is not to be extended to 
any other Intent or Purpoſe. _ 
Ef Lands are given to the King, with 
an Intent to deceive Purchaſers, the pui. 
chaſer ſhall avoid ſueh Gift; ſo if a Re 


306 Fraudulent Conveyances, i F 


ito. 54 verfion be granted to the King, on Dur- brou 
11 Co, Poſe to hinder Docking the Reverſon I the 


74" and the Tenant ſuffers a Recovery, and 
ſells, and dies without Iflue, the Pur 


chaſer fhall hold againſt the King. A 

„ Trey e bog 

Pleadings refating to fraudulent Con bre 

1 . 

5 Co. 6o. A fraudulent Conveyance may be gi. his t 

ven in Evidence upon the general i w, 

ſue, and need not be pleaded. Con f 

muſt be pleaded exprefly by Averment the 

and cannot be preſumed ;. and therefoꝶ tract 

in a Special Verdict, if the Jury finale G 

ſuch. Circumſtances in the Cafe, Doſſe 

might very well have induced them ti yet 

ro Co. 57. find Fraud, yet if they do not exprelyWa M 

Felv. 196 find it, it ſhall never be preſumed. him 
Jac The fraudulent Gift is good againkMf bot 

Ero. El. every Body but Creditors, Oc. it ſtana Cont 

810. between the Parties themſelves ; for i 92: 

2 And. ſeems by the Caſe of Haeves and Louiſi fall 

378 er, that the Executors cannot mai Man 


3 _tall 


nces. | Fraudulent Conveyances. 307 
the Te. nin the Poſſeſſion of the Goods againſt 

ring the the Donee, even to ſatisfy Creditors ; but 
ended to mud the Creditors, they are all liable 

in his Hands. One held of divers Lords 


g, with by Heriot Cuſton, and to the Intent to 
the Pur. deceive one; made a Gift of all his e 
if a Re Beaſts Heriotalle, the Lord aggrieved 3 Look: 
on Pu- brought his Action for the Value of all 8,9. 
everſion the Beaſts; and held by two Judges 

ery, andi that it was well; and another cont. and 

he P. one that they ought to have joined. 

ng. A Man having a Leaſe for Years, Co. Lit. 3. 


forges another for Ninety, and ſells the“ 
forged Leaſe, and all Right and Title 
to the ſame, and his Intereſt in the 
Land ; and altho' by the general Words, 


nt Con. 


y be gi bis true Intereſt in the Land paſſed, yet 
neral WW i was reſolved he was not a Purcha- 
Co er for a valuable Confideration, within 
ſerment i the Statute ; for the Purchaſe and Con- 
herefon tract was for the forged Term; tho in 

fury fn Gift of Goods; if one continues the 

aſe, af Foſſeſſion, it is a great Sign of Fraud; i Rep. 3. 
them te yet in Mortgages it is none at all. If 
exprelyWa Man ſettles Lands in Truſt upon 

led. himſelf for Life, and then to his Child; 

| again Wot fraudulent, and then for valuable 
it ſtanogy Conſideration ſells the Land to another, — 
;; for I Here whether the former Conveyance 
d Lou fall be avoided during his Life; and if a 


t mail: 


lan enfeoffs others with Power of Res 
call | = 


X 2 voca- 


} "M24 0 
e 
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vocation, and then covenants to ſtand ei. ! 


ſed to another's Dye, who ſells the Land it 
the firſt Fegffnent is not hereby avoided; Pa 
the Covenant to ſtand ſeized, being wi 
only upon Conſideration of Blood, which: 
is not a Conſideration that will avoid d 

a precedent Eſtate. A JYoman Covert the 
* Land with the Money ſhe s 
ad in another's Name in Truſt for her U 
the Truſtee jacens in extremis, at her 1oc 
Requeſt makes a Leaſe for two hm 
dred Years in Truft for her, upon Con- be 
ſideration, that if he ſhould ſarvivelMiz 
the Firſt of June, and pay TwelicWM Lc: 
pence, the Leaſe ſhould be void; be g 
does ſurvive, but does not pay, and Anc 
then for 100. makes a Leaſe to an oi. 
other, without any Direction from the pp 
Feme; and whether the ſecond Leſee in i 


Moor 


751. 


Cro. Jac. 


130 132. 


make ſuch a Conveyance, (5c. a fra 


Bond. 


ſhould avoid the firſt Leaſe, or no; was 
the Queſtion, but zot reſolved. 

A Man binds himſelf in a Bond to 
pay Money, and then in a Statute to 


dulent Conveyance is made contrary 
to the Defeaſance of the Statute, tho 
the Conveyance be void againſt the 
firſt Debtor, yet it is a Breach of tit 
Conſideration of the Statute, and he 
ſhall! be ſatisfied before the Debt upol 


| 
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and ſei If one makes a Leaſe for Years, 


he Land, WM yith a Proviſo to be void upon 

' avoided MM tzyment of 10s. this Leaſe will be 

d, being wid againſt Purchaſers; but if it be 

od, which: Mortgage for a conſiderable Sum 

ill avoid Money, tho' it be in the Power of 

z Covert the Mortgagor, yet it is not void. : 
oney ſhe So if one promiſes a Moman, before oro. Jae. 
for her Marriage to make her a Jointure of 455- 

, at her 1000/. a Year, and after Marriage 

two hun- nikes a Leaſe to commence after his 


n Con 
ſarvive 
Twelve 


Death, for 1 00 J. a Year, with a Proviſo 
tat on making the Settlement the 
Lcaſe ſhould be void; yet it was held 


void; be good Leaſe againſt the Purchaſers. 
pay, and ind a coluntary Settlement was held 
e to an od againſt Purchaſers, though there 
rom the ypeared no Circumſtances of Fraud 
d Leſee n it. e 

no; wa A Leaſe in Truſt for his Daughter 


nd Heir to take the Profits to raiſe 
ter a Portion, if ſhe married with the 
Conſent of the Father, then in 'Truſt 


Bond to 
atute to 


a fra for her after Marriage, it was held to 

contrary e well enough, and not void; for the 

ite, tho Marriage made it a good Conſideration, 7 8. 
inſt the ind the Man might have Reſpet o 

1 of the tat in marrying her. | 

and he So, tho' a Deed be fraudulent in its 1 Sid. 134. 


bt upon 


Creation, yet by Matter ex poſt fatto, piers 
| i 


; ; ayme 
t may be good; as if one makes a 25. 


X 3 N Feoff⸗- 1 Co. 
1 


4 


Fa 
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Feoftment for a valuable Conſideration 
and then the firſt Feoffee enters, and 
he makes a Feoffment for valuable Cor. 
ſideration, yet the Feoffee of the fir 
Feoffee, ſhall retain the Land. The 
Concealing of a Conveyance will not 
make it Fraudulent; when upon re 

vealing it it appears to be good. 
Hard. If a Settlement be made in Conf- 
398 deration of the Marriage, the Conſide- 
_ ;1, ration will ſo far extend to all the E. 
237, 8. ſtates raiſed, tho not within the Sta. 
tute, as to cauſe that they ſhall neither 
| be conſtrued fraudulent or voluntary. If 
Lands are ſettled in Conſideration of Mat- 
riage, and a Portion, with a Power to 
charge them with 2000 J. which is done 
by Leaſt and Releaſe, the former Con- 
veyance ſhall ncver be preſumed to be 
Fraudulent, and void by the laſt, tho 
the Power be not ſtrictly purſued as it 

cazht to be. 

= 2 Roll A Man makes a fraudulent Coney: 
Abr. 34. ance to prevent the Eſcheat, and then 
commits Felorzy, the Land ſhall go to 
the Lord; ſo if one commits Treaſis 
nine Days after the Conveyance up 
on his Son, the Conyeyance hall 
be' preſumed Fraudulent ; otherwiſe, i 
r. Jenes jt were made in Purſuance of an Agree- 
Jl ment made before. A Man and hi 
Trife ſeized in Fee of Lands, in Righ 
| ; „FC 0 


Cro. 455. 


ntes. 


eration, 
rs, and 
ole Con- 
the firk 
J. The 
will not 
wh IC» 
n Conſi- 
Conſide- 
| the F- 
the Sta- 
| neither 
tary. If 
of Mar. 
ower to 
is done 
ler Con- 
ed to be 
laſt, tho 
zed as it 


Convey- 
and then 
l go to 
Treaſon 
Ince UP 
ce ſhall 


n Agree- 
and his 


in Rigit 
of 
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of the Woman, in Conſideration of the 
Marriage of their Son, and 500 J. paid 
or a Portion, levy a Fine to the 
[ſe of the Father and his Wife for 
their Lives, then to their Son, and his 
Heirs ; Proviſo that it ſhould be lawful 
vr the Father to revoke, with Con- 
nt of four Perſons, the Relations of 
the us Wife; the Father dies; the 
Mother, without Conſent, ſells the 
Lands for valuable Conſideration to 
other Perſons, it was held that the 
Vendee ſhould not avoid the Settle- 
ment, the Power of Revocation being 
rery much out of the Power of them 
to effect; the Conſent of ſuch being ne- 
cſſary over whom the Father and Mo- 
ther could not be preſumed to have 
any Power. Otherwiſe, if the Conſent 
were lodg'd with thoſe Perſons, that may 
be ſuppoſed to be at the Diſpoſal of 
the Perſons to whom the Power is re- 
ſerved. — Fines levied by Fraud ſhall not; co. 17. 
bind; ſee here ſeveral Caſes of Covin.— 2 And. 
A Sale in Market overt will not bind the cb. 29s 
Property of Goods. — Tenant for Life, ah 
with Remainder to another in Tail, with 
Power of Revocation, becomes indebt- 
ed to the King, the whole Eſtate is ſub- 
ject to the Debt, though there be no 
Revocation, nor Averment of Fraud 

_— made. 
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made. He that makes a fraudulent 
Gift within the Statute, muſt be the 
ſame Perſon that afterwards makes a 


Moor Sale of the Lands. — A verbal Agree. 
1 Vent, ment before Marriage, will be of Fig 
194+ to prevent its being ſaid to be frauds: 
- Ne. Lot. 


41 


**— OE OY 


Ap DIT vit 


DIT. 


ut 


— — n 


ADDITIONAL 


G As E 
Inſerted by the 
EDIT OR, which have been _ 


adjudg d ſubſequent, in Time, 
to theſe in the foregoing Trea- 


tiſe; and a few others omitted 


IR John Trevor, late Maſter of 
8 the Rolls, being ſeized of the E- 
ſtate in Queſtion, which was the 
ancient Eſtate of the Family, and of 
the Value of 239 J. per Ann. or there- 
abouts, on his Marriage with Jane Si, J. r. 
Puleſton, Widow, enters into Articles 27, 
on the Twenty- third of October, 1669. e | 
with the ſaid Jane, and with Milliam Wife and 
Sulicbury and Sir Richard Lloyd, as Tftes, 
ter Truſtees, whereby, in Conſideration 
c the intended Marriage, and of the 
Love 


314 Uſes and Truſts. 
in ＋ ide- Love and Affection he had and bore to 
ration, the ſaid Jane, and the Heirs Male of 
ed Mar- their two Bodies, he doth for himfelf 
viage, , his Heirs, Executors and Aſſigns, co- 
% te venant, promiſe and; grant, with the 
_— ſaid Truſtees, their Heirs and Aſſigns, that 
Filing. he would, at his own Coſts and Char- 

ges, before the Fad of two Years next 
after the Date thereof, at the Requeſt 

of the ſaid Truſtees, their Heirs ard 
Aſſigns, ſettle, convey and aſſure to the 
mic T ruſtees, and their Heirs, as they 
or their Heirs, or their Counſel ſhould 
direct and appoint the Lands in Quef- 
tion, to the ſeveral Limitations and 
Uſes in theſe Preſents mentioned and 
expreſſed; and alſo in the ſaid Settle- 
ment and Conveyance; 'as ſhould be 
agreed on by the ſaid Sir 70h Trecur, 
William Salisbury and Sir Richard 
Lloyd, and to no other Uſe or Uſes 

7: e172 whatſoever, viz. to the Uſe of - Sir 
of Sir 1: John Trevor for Life, without Impeach: 
4 wy ment of Waſte, and. after his: Deceaſe, 
Uſe of his to the Uſe of the ſaid Zane Puleſion, 
_ for her Life, and after her Deceaſe to 
Life, Re- the Uſe of the Heirs Males of the Body 
mainder to of the ſaid Sir Joh Trevor, upon theBody 


we ef of the ſaid Zane Puleſton to be begot- 


the Heirs 
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Males of ten, and the Heirs Males of ſuch Heirs !e: 


"fs Pr. Males iſſuing; and for Default of ſuch the 
on the Bo- Iftue, to the Uſe of the 1 Heirs of ler 


Lit 


ö 
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bore to Ml Sir John Trevor for ever, with a Co- 27 the 
Male of Ml venant from Sir John Trevor, with the 24 A a 


himfelf Truſtces, and their Heirs, that the ſaid Defaut of 
zus, co- bremiſſes ſhould remain to the ſaid Jane abe 
ith the Paleſton, during her Natural Life, af- Has ef 
ens,that ter the Death of the ſaid Sir John Trevor, he Cove- 

d Char- free from all Incumbrances, and a Co- %% 5; 

us next WM venant in the Words following: And J. 7. 7. 
Requeſt {Ml the ſaid Sir John Trevor doth further, „cue, 
irs and for him and his Heirs, grant and agree W 
2 to the to and with the ſaid Will. Salisbury and ſtees, that | 


as they Ml Sir Richard Lloyd, their Heirs and Af: 5 975 


I ſhould ſigns, that in Caſe the Uſes and Limi- before are 
n Quef- Wl tations in theſe Preſents are not here- %% 
ons and after well and truly raiſed, according _ 
ned and to the true Intent and Meaning of theſe /aid }. T. 


1 Settle Ml Preſents, that then the ſaid Sir Fohn £57 fans 
ould be Trevor, and his Heirs, ſhall ſtand aged. Roa 
' Trevor, be ſeiſed of all and ſingular the ſaid Pre- ane 

Richard miſſes, until ſuch Time that a further RY . 
or Uſes Allurance of the ſaid Premiſſes be made. Uſe. mw 
of Sit to ſuch Uſe and Uſes, Intents and Pur- 7% Tr 
mpeach- WM poles, as herein before- mentioned, ex- , 
Deceaſe, preſſed and declared; and ſoon after the ever ba. 

Daloſton, MM Marriage took Effect, and Sir 7ohn had ,,>.1 

ceaſe to lue by the ſaid Fare, the Plaintiff, 2 
he Body bis eldeſt Son, the Defendants, three %. 7. 

the Boch I younger Sons, and two Daughters; Fine, nd 
e begot- theſe Articles were laid by for ſeveral # order to 
ch Heirs MW Years, and nothing further done upon . 
- of ſuch them; but in 1692. Sir John Trevor e, ua 
Heirs 4 levies a Fine of | theſe Lands ; and the other Uſes. 

s two 


4 
1 
F. 
4 
1 
. 
v1 
1 
'F 


) 
4 * | 
FP v8 . 
. 
„ 
3 5 = : 
335 os 
#1 > 4 
; Kg 
$$. $541 
* | 1) 
13 
1 4 % 4 
N EY 
$i 1: BH 
ite is 4 
Roy Pi 9 4 
A +83 8 
: © 
* #x* | 
y * _— 
i þ N 
of 
2 
$3" 8 
R 
5 
; „ Cate 
We P% ny - 
e 
i 
n ay” 
PH N 
n 
y f 1 
WW »Þ 
Wan; oh 
wot 19M 
J 1 
WAS * 
o | wo 
5.4 17 
N 
1 14 . + 
ab 4 
7 F * 
* N 
1441 1:5 
0. 4% 8 
WY '# 
„ 1 
M4 7 i 
a 
4 
WY ol * 
1 1 
L Oh k + 
Put - 
Ft . . 
A," 14 q 4 
, tha! „ 
18 N * 
17, 1548 
2 4% 
n L 
1 
4 . 
A. of 254 
4 4 7 06648 
IT Wal br 1 
f 1-8 . 
bali! 3 1 
1 49 
nn 
E 194 in 
W Il of 
39 910 | 
[ "ve , 
1 . 
a os , 4H 
F i) 
W Wa 7! 
G . 
N 
"RES © 
\ * 4 
4's * 1 
"$1.1 
WI 
- 5 [1 'M 
. 
70 'V 
Kon '» 2% & 
\ 4 cf 
4 „ 955 v4 
* 4 
„ 
oy MY N 
a iq. 
a 55 
7 4. 8 
1 * 
Din 
1 
* 
I © 
1 
7 * 
| ll 7 
F 4 
\ 15 + 
* 
. 4 
a4 
IP *; 4 
' WF 
be > 
FF} 
i 
4 os. 
14 
Lo x! 
'$ > 


5 

. * 
* 
4 
- 
© 
3 
* 
” 

. 

* 

U 


— 9 
9 7 
— 2 * 


r i Yeo 


—— — . 
r e 
yn er — — 
— — — 2 = 
IS — PS” — 
* 


316 


Uſes and Truſts. 
two 'Truſtees being dead, without ha: 
ving ever requeſted a Settlement, the 
Plaintiff, ſome Time after this Fine, 
marries agai is Father's Conſent; 
and by ſeveral Gther Acts of Weakneſs 
and Diſobedience, became ſo obnoxious 
to his Father, that 29 Septemb. 1699, 
Sir John Trevor makes a Deed, where: 


1n he recites theſe Articles, that he had 


thereby agreed to ſettle and convey 
theſe Lands to the Uſe of himſelf for 
Life, Remainder to the ſaid Dams 
Jaue his Wife, for Life, Remainder 
to the Heirs Males of his Body, on the 
Body of the ſaid Dame Fare to be be- 
gotten; and reciting that his Son Ed- 
eoard (the Plaintiff) was very weak and 
difordered in his ' Underſtanding, and 
that all Methods to improye him had 
been incfleftual ; and alſo reciting, that 


| he had married with a ſtrange We 


man, and thereby brought Diſgrace on 


his Family, to the Ruin thereof; and 


that he was of a furious Spirit towards 
his Brothers and Siſters ; therefore, and 
for ſeveral other Cauſes and Conſidera- 


tions, Sir John declares that it was the 


Impeachment of Waſte, then to th 


Intent and Meaning of the ſaid Parties 
at the Time of levying the faid Fine, 


that the ſame ſhould be and enure to 


the Uſe of himſelf for Life, without 
8 
Uk 
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Zonſent. 
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Uſes and Truſts. 
Uſe of the ſaid Dame Jane for Life, 


Remainder to the Defendant, John 
Trevor, his ſecond Son, and the Heirs 
Males of his Body; with like Remain- 
ders to Arthur and Tudor Trevor, his 
two youngeſt Sons, with Remainder to 


317 


his own Right Heirs; and a Proviſo, 


that if any of his three younger Sons 


mould marry without his Conſent, that 


then he ſhould have Power to demiſe 
or leaſe the ſaid Premiſſes for the Term 
of 500 Years, reſerving Rent, or no 
Rent, as he thought fit, to any Per- 


ſon or Perſons he ſhould think fit; and 


on the 16th of October next follow- 


ing, he makes the like Settlement of 


other Lands, of the Value of 630. per 
Ann. and upwards, and the Twentieth 
of May, 1717. dies inteſtate, leaving a 
Perſonal Eſtate to the Value of about. 


40000}, and alſo a Real Eſtate in Jre- 


und, of the yearly Value of 750 l. or 
thereabouts, being let out on Leaſes for 
Lives, and worth to be ſold, about 
14000], and alſo ſome new purchaſed 
Lands in England, of the Value of 
zoo I. per Ann. or thereabouts, and by 
his Death the new purchaſed Lands, 


and the Eſtate in Ireland, deſcended to 


tie Plaintiff, his eldeſt Son, who alſo 
became entitled to his Share of the Per- 
ſonal Eſtate, which amounted to up- 
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The Plain Siſters; notwithſtanding which, the 


tiff, the 


eldeſt Son, | 
* So] Bill to have the 'Truſt performed, and 


Bill to 
bave a 
Specifick 
Execution 
of theſe 
Articles. 


ral Years as uſeleſs, and were, after 


him, as aforeſaid, for which he being 


Uſes and Truſts, 
wards of 9000 J. After his Death 70h 
Trevor entered on the Lands ſettled on 


provided for beyond his Share of the 
Perſonal Eſtate, could have no Part 
thereof, by Reaſon of the Statute of 
Diſtributions; and this conſiderably aug. 
mented the Shares of Edward the eld. 
eſt Son, and the other Brothers and 


Plaintiff, the eldeſt Son, brought his 


a ſpecifick Execution of theſe Articles, 
and that the Lands compriſed in the 
Articles may be conveyed to him, and 
the Heirs Males of his Body, according 
to the Purport of the ſaid Articles, and 
to have a Diſcovery of the Deeds and 
Writings, and an Account of the Rents 
and Profits from the Time of his Fa- 
ther's Death, It appeared that theſe 
Articles had been thrown by for ſeve- 


Sir John Trevor's Death, found at the 
Bottom of an old 'Trunk ; but the 
Plaintiff having gotten the ſame into 
his Cuſtody, brought this Bill for 3 
ſpecifick Performance thereof. 

For the Defendants it was inſiſted, 
that though by the firſt Part of the Ar- 
ticles they ſeemed to be only execu- 


tory, yet by the laſt Part, by the Co vit! 
 venanti 


. Uſes and Truſts. 315 


th John ſenant to ſtand ſeiſed, that they were Fr the 


Defendant, 


ttled on actually and immediately executed; 77 , 
he being tat he thereby covenanted to ſtand.Setlement 
of the tied to the before- mentioned Uſes, j**'n2 
no Part till a Settlement Was made thereof the Uſes | 
atute ofM iccordingly ; that no ſuch Settlement continued | 
bly aug: I laving ever been made, the Uſes con- . 


cuted by 


the eld. tinued to be executed by Virtue of that V 


hers and Covenant ; that by theſe Uſes he was roles 7 


ch, the painly Tenant in Tail, then by the 4d har 
ught his fine had bound his Iſſue, and made theſe 
ed, and umſelf Maſter of this Eſtate, which he t 1 


Articles, ¶ night ſettle and diſpoſe of as he thought + Sls 
d in the tt; that he was Tenant in Tail, ap- 7% 


i 5 + and 
1m, andMyeared from this, that if a Settlement 5. 4 


ccor ding hd been made purſuant to the very had bnd 


cles, and Words of the Articles, he had an Eſtate- , Ye» 


| 3 —_— | and made 
eeds and til in himſelf ; that wherever the An- bimſelf 


he Rente eſtor takes an Eſtate for Life, and af- At of 


his Fa-: terwards in the ſame Deed, a Limita- Ef le 
at theſeſ ton is made to the Heirs Males or Heirs might ſer- 
for ſeveWhemales of his Body to be begotten ; 75, 2,0 
re, after at in ſuch Caſe the Heirs Males, or fie. 
d at this Heirs Females take by Deſcent, and 
but the ot by Purchaſe ; that this is a known 
me intolnd ſtanding Rule of Law which has 
II for aMicver yet been ſhaken ; that the Limi- 
tation after to the Heirs Males of ſuch. 
; inſiſted Mitcirs Males was Tautology, and of 
f the AM Uſe; that it was ſaying no more 


y exec - 
the Co- 
venant 


han what the Law would have faid 
"nout thoſe Words; and an, 


7% 


320 Alles and Trutts, 
if there were two ſuch Limitations ons 
after another, they would not impeach 
w controul _ an —_— ; and 

1. is appears clearly by Shelley's Caf 

w 1 Co. and in a Caſe of * Ee ad 
infra Ter- Seevell in this Court, where the Judges 
#er (F.) of C. B. by Certificate under their 
reported Hands, gave their Opinions according: 
cont. ly, that the Settlement being actual! 
executed, the Law was open, and the 
Plaintiff had no Occaſion to come int. 

this Court for a fpecifick Execution of 

what was already executed; that thi 

was plain from the Covenant, that the 

Wife ſhould enjoy during her Life, free 

from Incumbrances ; and this Covenant 

does not go to the whole Eftate agree 

to be ſettled, but only to the Eſtate 

for Life of the Wife; that if the Tſluc 

were intended to take as Parchaſers, thi 
Covenant would have been extended to 

the whole Eſtate, as the Iſſue under thi 
Marriage Contract were Purchaſers 0 

it, as well as the Wife ; but the Heir: 

Males of the Body of Sir John Trevor 
coming in only by Virtue of the Intail, it 
would have been vain and idle to have 
carried that Covenant beyond the E 

ſtate for Life of the Wife, beeauſe | 

would only be a Covenant for himſet 

that the Clauſe without Impeachmen 

of Waſte did not neceffarily argue al 

OS Etat 


band, before Marriage, gave a Bond t. 
leave his Wife worth 500. if ſhe fr 
vived him; and he afterwards died! 
teſtate; and her diſtributive Share cam 
to above 500 J. this was adjudged 
Satisfaction of the Bond; that Sir Fo 
Trevor plainly took it, he had a Powe 
over this Eſtate; that his Judgme 
was ſo well known, that he neye 
would have attempted it, if he ha 
not thought it clear; that the Di 
obedience and Behaviour of his 50 
the Plaintiff, were ſuch, as put him 
der a, Neceſſity of conſidering the N. 
ture and Extent of his Power over th 
Eſtate ; and ſince he, who was ſo god 
a Judge in Caſes of this Nature, ha 
diſpoſcd of the Eftate, this Court wou 
preſume he had Power ſo to do, an 
that the Motives of his Proceeding her 
in were juſt and warrantable. 
But d- But notwithſtanding theſe Reaſons, 
Feed for was agreed for the Plaintiff; my Lo 
155 Fein: Chancellor ſaid, this ought to be cat 
ſidered now as if this Bill had bee 


3 I HS © XY XX BY . . CE TS 


brought within two Years after the Mal ©: 
king of the Articles; that if a Bill h 
been then brought, there could hay”: 
been no Doubt but that a Settlemen 
muſt have been decreed purſuant to ti 4 
Intention of the Articles; that upc * 

la 


Articles the Caſe was ſtronger than 
? 8 


* "wt 


2 Will; that Articles were only Minutes 
or Heads of the Agreement of the Par- 


s died i ties, and ought to be ſo modelled when ces was 


are cam they come to be carried into Executi- 
judged I on, as to make them effe&nal ; that 


J. T. ſhould 


Fir the Intention of the Parties was only en Eſtate 
a ws 4 wo give Sir John Trevor an Eſtate for 1” Lie. 


Life ; that if it were otherwiſe, it would 
have been vain and ineffectual ; and it 


— would have been in his Power, as ſoon 

the Dif 45 the Anticles were made, to have de- 
his 50 ſroyed them; that then the Conſide- 
+ him ul ration of Love and Affection which he 


had to Jane, and the Heirs Males of 
their two Bodies, would have run thus; 
that he did, in Conſideration thereof, 


ates, = ſettle an Eſtate on himſelf, which he 
art woul night give away from his Heirs Males 
o do, al vhenever he thought fit; that this was 
ding he much ſtronger, by Reaſon of the Li- 


mitation, and to the Heirs Males of 


ſuch Heirs Males iſſuing; that the Con- 
my Lo ſruction contended for by the Defen- 
to be col nt, would make theſe Words per- 
had bee ly uſeleſs and idle; that he did in- 
er the M bed admit it to be ſo reported in Shel. 
a Bill ZW Y Caſe, 1 Ch. but he ſaid, 1, That 
ould ha vas not material to the Principal Point 
Settlemeſiin Queſtion there. 2dJy, That in Au- 
1ant to ti ns Report of that Caſe; nothing 
that up like it was taken Notice of, and he 


aid, that few or none of the Points 


er than 
oe reported 


a W 


Utes and Truſts. 
reported by Lord Cook, were the Re- 


324 


ſolutions of the Court. 3dly, That the 


Reaſon of the Caſe was, for that if 
it had veſted in the eldeſt Son by Pur- 
chaſe, and that Heirs Males of the Bo- 
dy ſhould have been a Deſcription of 
a Perſon; that then, if he had died 
without Iſſue, there had been (as was 
then held) an Eſtate-tail, and none of 
the younger Sons could have ſucceeded | 
it; but this has been held otherwiſe F 
ſince that Time, and a Judgment in 
Point, in Carter's Reports, (as he re- 
membered) that the Eſtate-tail ſhould Fl 
go to all the Sons ſucceſſively, notwith- I 
ſtanding its veſting in the eldeſt Son by 
And a Purchaſe; that he did not know how 
plain N ite the Caſe of Legat and Seevell was; but 
Articles to if it were as cited, he thought it not 
| make the Law; that the Intention of the Arti- 
Yue & cles was plain, to make the Iflue of that | 
riage Pur- Marriage Purchaſers; that they were 
 Seſer, , Wholly relative to a ſubſequent Settle- 
at the 
other Uſes Ment to be made, that the Agreement 
within to ſettle to the Dies therein, and alſo 
os bo in the ſaid Settlement to be agreed up- 
Fe raiſel on, could only be intended to ſuch 
ee, other les as were neceſſary to make 
= 1% ze the Settlement effectual; and that it 
repugnant could never be intended other Uſes | 
or contra?) inconſiſtent with, and repugnant to thoſe 
tices Articles; that if that bad * : 
Es „ 
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ſtent, it had been in Effect but Agree- 

ment with the Truſtees to ſettle thoſe 

Lands as he thought fit ; that the other 

ſes to be agreed upon, muſt not be 

ſuch as would overthrow the preſent 

Uſes, but ſuch as would eſtabliſh and 

ſupport them; that this could only be 

by a Limitation to Truſtees to ſupport , ,..,, 

the contingent Remainders; that this conringene 

Limitation to the Heirs Male of his Us — 

Body was in Effect but a Limitation to 3% ben 

his firſt and other Sons; and if the Ar- defroyed by 

ticles had been ſo penned, would not 7 n, 

this Court have decreed a Limitation to | chan- 

Truſtees to preſerve them? or if by would 

Fine, or otherwiſe, they had been de- e, * 

ſtroyed before they took Place, would again, 

not this Court have ſet them up again? 

that the Limitation to the Heirs Males 

of his Body, upon theſe Articles, was 

but a contingent Remainder, afid yet 

ſuch as within the Intent of the Par- 

ties ought to be preſerved ; that the 

Covenant to ſtand ſeiſed was until ſuch 

Time as the Des therein were well 

and truly raiſed, according to the 

true Intent and Meaning of the Arti- 

cles; that if a Settlement had been 

made Defective in any Particular, that 

would not have been final or conclu- 

ive; that a ſecond Settlement muſt 

have been made till the Jes therein 
C Were 
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Ufes and Truſts. 


were well and truly raiſed, aceording 


to the true Intent and Meaning of the 


Articles; that if a Settlement had been 


made Defective in any Particular, that 


would not have been final or conclu- 


five; that a ſecond Settlement muſt 


have been made till the Ces therein 


were well and truly raiſed; that this 


Covenant for ever ſubſiſted till ſueh 


Settlement were made; that he did not 
| believe it was Sir John Tresor Opi- 
nion, that he was abſolute Maſter of 


this Eſtate, and might diſpoſe of it a8 


he thought fit; that if that had been 


his Opinion, he would have thought it 


ſufficient to have levied a Fine thereof, 


without tranſmitting down his Son to 


Poſterity with ſuch a Blemiſh ; that the 


Reaſon of that could only be to dif 


courage his Son from attempting to 
break in to the Settlements he had 
made of this Eſtate; that if it were 


otherwiſe, he thought it no Imputati- 
on on Sir 7ohn Trevors Judgment; 
that the Provocations he might be un- 
der from his Son's Diſobedience and Miſ- 


\ behaviour, might ſo far biaſs his Judg- 


ment, as to incline him to. think he 
had Power over this Eſtate, that 


he would not lock on theſe' Settle 


ments in 1699. as made by Sir ohn 


Trevor, Maſter of the Rolli, but 3: 


made 


made 
undut 
that h 
when 
power 
Son fl 
his E 
the Se 
behav! 
a Fork 
deſcen 
to hin 
to hin 
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made by a -Father, provoked by the | 
undutiful Behaviour of an eldeſt Son; 
that he hoped never to ſee the Time 
when. this Court ſhould ſo far have 
Power as to judge what Behaviour of a 
con ſhould amount to a Forfeiture of 
his Eſtate ; and therefore thought, if 
the Settlement had been made, no Mif- 
behaviour of the Son could amount to 

a Forfeiture of it; that as to the Eſtate 
deſcended on the eldeſt Son, this came 
to him by Accident, it was not given 
to him by his Father in Satisfaction of 
the Articles; and there may happen a 
Caſe where no Eſtate at all may de- 
ſcend to an eldeſt Son; and if a Father, 
upon ſuch Articles ſhould have Power 
to defeat an eldeſt Son, and leave him 
no other Proviſion, it would be of dan- 
to gcrous Conſequence to eſtabliſh a Pre- 
had MW c:dent of ſuch a Power; that tho the 
eldeſt Son in this Caſe happened to be 
tat. vell provided for, ſo were the younger 
ons too; and as they were ſufficiently 
provided for, there was the leſs Reaſon 
Vic. do take away this from the Eldeſt; that 
ig this Eſtate being ſpecifically agreed to 
he be ſettled, it was a Truſt for the eldeſt 
hat Son, which he came here to have an 
+le- Execution of, and not to have a Re- 
n compence or Satisfaction for it; that 
as this Truſt paſſed with the Lands into 
ade T4 - whoſe 


328 Uſes and Truſts. i 
And there- whoſe Hands ſoever they came, and Ml the M 
fore ® ce could not be defeated by any Act of WM chaſe 


— the F ather, or the Truſtees; and there- M to the 

creed _ fore decreed a Conveyance to the Plain. ¶ dated 
*e Flam- tiff, and the Heirs Males of his Body, fl Aft 
zif, and and an Account of the Profits from the and v 


— Father's Death, and the Deeds and Wi- Land: 


bis Body ; tings to be delivered up. Trin. 1719. Year 
Lan between Trevor and Trevor. This Dei fed I. 
of the Pro- Cree was affirm d in the Houſe of Lords, ff of ” 
ie Haber Death, and the Deeds, G66. tobe delivered ups 5 
. 5 (who ! 
Hill. 11 Geo. in Chancery. — 
en HE Father of the Plaintiff, and * 
Caſesin . the Defendant, in Conſideration with 
Equity, | of his Marriage with their Mother, any v 
24d Part, and of a Portion in Money, did in the yearly 
116. Year 1673. article to ſettle his Eſta the P. 
to the Uſe of himſelf for Life, then vil The 
his intended IWife for Life, then up eldeſt 
Truftees, to preſerve contingent Remain riage 
ders, then to the firſt Son of that Mu need. 
riage, and to all and every the Sor purchs 
Sc. in Tail Male, with ſeveral Remais Lie ot 
ders over, with Power to make a Jou intend. 
ture to any Wife of 1000). per Aun. aui to preſ 
a Proviſo that it ſhould be lawful fu to his 
him, by and with the Conſent of tht Male, 


Truſtees, to ſell the Eſtate, and * 
4 


( 
7 
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the Money ariſing by ſuch Sale, to pur- 
chaſe other Lands, and to ſettle the ſame 
to the like Uſes, as in the ſaid Deed, 
dated Aumo 1673. 

Afterwards the Father ſold the Lands, 
and with the Money purchaſed other 
Lands, now in Queſtion; and in the 
Year 169 2. he ſettled the new purcha- 
ſed Lands, by and with the Conſent 
of the Truſtees, in the firſt Settlement, 
to the Uſe of himſelf for Life, Re- 
mainder to the Defendant for Life, 
(who by the firſt Settlement had an E- 
fate-tail, Remainder to "Truſtees, to 
preſerve contingent Remainders, then 
to his firſt and every other Son in Tail 
Male, with ſeveral Remainders over, 
with a Power to make a Jointure to 
any Woman he ſhould marry, of the 
yearly Falue of 600l. and ſoon after 
the Father died. 1 ke” 

Then the Defendant, who was his 
eldeſt Son, in Conſideration of his Mar- 
rage, aud of a Marriage- Portion by 
Deed, dated 1698. conveyed the new 
purchaſed Lands to Truſtees to the 


F and 
ration 
other 
in the 
Eſtate 
hen to 
n upon 
ent 
it Me 
e Son 


maj Uſe of himſelf for Life, then to his 
a Joi intended Wife for Life, then to Truſtees 
170 p to preſerve contingent Remainders, then 
7rul 10 | 


to his firſt and every other Son in Tail 
Male, with ſeveral Remainders over. 


The 
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Uſes and Truſts. 
The Defendant, Thomas Reeves, ha: 
ving only a Daughter, and no Iſſue 
Male by his ſaid Marriage, would now 
ſell theſe Lands, alledging that the 
Remainders limited to the Iſſue Male, 


were voluntary, not being within the 


Conſideration of the Settlement made 

by him in the Year 169889. 
Therefore this Bill was exhibited by 

the next in Remainder to obſtru& the 


Sale, and to oblige the Truſtees to en- 


ter to preſerve the contingent Remain- 
ders, and that the Deeds and Evidences 
may be brought into Court to know 
how the Title ſtands, he ſuggeſting that 
by the Marriage Articles of their Fa- 
ther, dated Auno 1673. he covenanted 
to ſettle his Eſtate, as aforeſaid, but 
with a Proviſo to ſell the ſame, by 
and with the Conſent of the Truſtees, 
and to purchaſe other Lands, and to 
ſettle them upon the ſame Dies, as in 
the firſt Settlement, Go. 5 
And it was argu'd for the Defendant, 
that the Settlement in 1673. made up- 
on the Marriage of the Father, both 
of the Plaintiff and Defendant, though 
mentioned to be by Articles only, was 
and is a good Settlement, by Way of 
Covenant to ſtand ſeiſed; and that the 
Defendant is by the expreſs Words of 
that Settlement, made Tenant in Tail 
of the Lands ſold, and the Proviſo be- 
i ö ns 
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nz to ſettle the new purchaſed Lands 

o the fame Uſes, as in the firſt Settle- 

nent, it was not in the Power of his 

Father to make him. Tenam for Life, 

any other Settlement whatſoever ; 

© that he maft ſtill remain Tenant in 

Tail of the new purchaſed Lands, and 

that Settlement made by his Father 

n the Year 1692. when he purchaſed 

thoſe Lands as far as it croſſes the Li- 

nitations in the firſt Settlement is en- 

trely void, being volumtary; fo that 

the Settlement made by the Defendant 

in the Lear 1 698. upon his Marriage, 

b good, and ſuch of the Lands which 

are not contained in that Settlement, 

the Defendant may ſel, and the Plain- 

tf hath no Night to conteſt the Sale, 

even of thoſe Lands, he being no Ways 

within the Conſideration of that Set- 

FA 1 
On the other Side it was inſiſted for 

the Plaintiff, that this Settlement made 

by the Father, in the Year 1692. of 

UP” Bl the new purchaſed Lands, appears on 

"oth Bl the very Face of it, to be made in 

ug Conſideration of the Settlement made 

hor by him in the Year 1673. which tho 

Fe mentioned to be by Articles; yet ſtrict- 

1 7 y ſpeaking, thoſe Articles amounted 

„bea Covenart to ftand ſei ſed, and the 

Settlement made in 1692. being in 

5 Execu- 
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Execution of that Covenant, and ac. vith 


quieſced under ever ſince it was made, dare 
muſt be now taken as a full and entire ie 
Execution of that Covenant; and tho Tall ; 


the Father could not be compelled by b co 
a Court of Equity to make the Defen of th 
dant Tenant for Life, who by the bare 


firſt Settlement was Temnant in J. all, if the 


yet the Father having of his own A f10bal 
cord, and with the Conſent of the hh 


Truſtees, made this Settlement, and ever 


no Obje&tion made to it, during hi But 
Life, the Defendant ſhall not be adit by 
mitted to ſay it js not good, it not cor ſent o. 
_ reſponding with the Proviſo in the fi} Conſe: 
Settlement. 3 Age, 
This is not the like Caſe of Valeh ing n 
againſt Vaßely, where the Father a C 
his Intermarriage, Oc. artioled to conſe: 0vilt 
vey his Eſtate {to the ye of himſelſi Deviſe 
and his Wife, for Life, Remainder i But 
the Heirs of their two Bodies; and it tlemen 
terwards he had Iſſue a Son, who com 9 
ing of Age, the Father, by his L ent, 
Will, which he mentioned to be i II Ex 
Execution of the Articles, deviſed ti ttlen 
Eſtate to his Son for Life, Remainde! And 
to his firſt and every other Son, (5c. ls Fa 
Tail Male, with ſeveral Remaindeyi" ade 7 
over, and afterwards the Son brougi ere 
his Bill in this Court, to be relieve os 
nat 


againſt this Deviſe, it not correſpondinl 
| WI 
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d ac- , ö | 
lared that tho, by the Equity of the 
mw ices, the Son ſhould be Temant in 


Tail; and if he had ſued in this Court, 


wi w compel the Father to an Execution 
Nob! of the ſaid Articles, the Court would 
y the have decreed an Eſtate-tail to him ; yet 
af the Father, by the Conſent and 

n Ac {probation of the Truftees, had made 


never ſet it altdde | 

But in that Caſe the Father had done 
it by his Laſt Will, without the Con- 
Conſent of the Son, who was then o 
Age, and by that Means the Son, ha- 
ing no Power to make a Jointure, or 
Proviſion for the younger Children, that 
Deviſe was ſet aſide. „ 
But in the Principal Caſe, the Set- 
tlement in 1692. was made by the Con- 
ſent of the Truſtees in the firſt Settle- 
ment, which is therefore good, and a 
ll Execution of the Covenant in that 
dettlement. „„ 

And ſo is Mathews's Caſe, who by 
iis Father's Marriage Articles, was 
made Tenant in Tail; but ſome Time 
terwards the Father made a Settle- 


ſent of the Truſtees, and without the 


any Charge on the Lands, to make 


ſuch a Settlement, this Court would 


elicveWucnt, by which Mathews was made 


(enant for Life, with a Power to ſet- 


tle 
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with the Articles; and the Court de- 
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by the Articles; and if it reſted there, hy 


fore.. 


Uſes and Truſts. 
tle a Jointure of 6009. a Year, on any we 
man he ſhould marry; and being about, 
marry, it was the Opinion of ſeveral emi 
nent Lawyers, he could make no greats; 
Jointure ; for tho he was Tenamt in Jai 
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might have made what Jointure þ; 
thought fit, yet being Tenant for Life,by: 
ſubſequent Settlement varying from th; 
Articles, he could not make the Join 
ture beyond 600/. per Aunum, an 
thereupon he applied to the Parliament 
and obtained an Act to make up th 
Jointure 10007. per Annum, but thi 
his Eftate in Poſſeſſion, and all the R 
mainders over, ſhould continue as 


Next, the Counſel for the Plainti 
cited the Cafe of Burton againſt Hat 
77225, in this Court, which was thu 
(ag.) By the Marriage Articles tix 
Wife's Eftate was to be ſettled on ti 
Husband and Wife, and on the Heir 
of their zo Bodies to be begotten, a 
afterwards it was ſettled to the Uſe « 


the Husband and Wife, during thMPortion 
Lives, Remainder to the firſt and e kimſelf 
ry other Son of the Husband in TaMpreſery, 
Male, Remainder to the Heirs of Uto his 
Body of the Mie; they had no Su Male, 
and but one Daughter, the Husba"Whe bor 


died, and the Widow marricd ag 


nd for 
ant 98 


in a Fine, and ſettled the Eftate to 
other Uſes; thereupon the Daughter 


on the Articles; becauſe by the Equity 
thereof, the Husband and Wife ought to 
be but Tenants for Life, and the ſub- 
ſequent Settlement could not enlarge 


tail general, (ig.) to her and the Heirs 


the Lord Chancellor Cowper declaring 
he could not relieve againſt the Settle- 
ment, tho' if it reſted on the Articles, 


have decreed that the Articles ſhould 
be carried into Execution. 

It was further inſiſted for the Plaintiff, 
that he was proper in this Application, 
and had Reaſon to pray the Aid of this 
Court; and for that Purpoſe a Caſe 
was cited between Sir Richard Mead 


deration of a Marriage and a Marriage 
Portion, ſettled his Eſtate to the Uſe of 
nimſelf for Life, then to Truſtees to 
preſerve contingent Remainders, then 


be borrow ney of the Plaintiff; 


and for ſecuring the Repayment — 
ſe PE 


and then the Husband and Wife joined 


exhibited her Bill, and prayed Relief 


the Eſtate of the Wife to an Eſtate- 
of ber Body; but ſhe had no Relief; 


without any Settlement made, he would 


and the Lord Kerry, which was thus, 
(is.) The late Lord Kerry, in Conſt- 
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to his firſt and every other Son, in Tail 
Male, Oc. and before he had any ue, 
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336 Uſes and Truſts, 
with Intereſt, he levied a Fine, 6; 
and upon a ſpecial Verdi&-found in the 
Cauſe, the Queſtion was if the Charge 
was 2 againſt the preſent Lord; 
for that on his Father's levying the 
Fine, the 'Truſtees did not enter to pre 
ſerve the contirigent Remainders; ſo 
that it is very proper that the Plaintif 
in the Principal Caſe ſhould come into thi 
Court to compel the Truſtees to enter 
in order to preſerve the contingent Re 
mainders, eſpecially ſince the Plaintif 
is a Purchaſer under the Settlement 
made 1692. for that his Father, who 
made that Settlement, had thereby 
_ abridg'd his Power of Charging the 
Eſtate with 1000 J. per Annum, which 
by the Settlement made Anno 1673, 
he had Power to do. 8 

Curia Every Remainder Man hath a Riglt 
to come into this Court, and pray the 
Aid thereof, to compel Perſons to bring 
in the Deeds and Evidences relating to 
the Eſtate; but this is a Bill of tix 
firſt Impreſſion, as to the Prayer; fo 
the Truſtees to enter to preſerve contit 
gent Remainders; for their Title l 
meerly at Law, neither doth it apper 
in Cauſe that the Truſtees refuſed 9 

— CE. 
Now, if this Caſe is conſidered up 
the Deed made Auno 1673. the De 
„„ x 1 85 fendat 
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fendant is Tenant in Tail of the Lands 
thereby ſettled ; but the Deed made 
1692. of the nee purchaſed Lands; 
was intended to be a Family Sertle- 
nem, and a full Execution of the Co- 
renant in the Deed, made 1673. by 
which Deed the Defendant being made 
Tenant for Life, he ſhall not be at 
Liberty to incumber any Part of the 
Lands thereby ſettled by his Father; 
_ the Decree was for the Plain 
And in pronouncing this Decree, the 
Lord Chancellor ſaid, that where a Set- 
tlement is made by, the Father, or 
other lineal Anceſtor, in Conſidera- 
tion of the Marriage of his Son, in 
ſuch Caſe all the Remainders limited 
to his Children and their Poſterity, are 
within the Conſideration of that Fer- 
tement ; but when it is made by a Bro- 
ther, or any other .collateral Anceſtor, 


on his Marriage, after the Limitations 
to his own Iflue, all the Remainders 


limited to his Collateral Kindred are 


voluntary, and not within the Conſide- 
tion of the Marriage Settlement. | 
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333 Ules and Trults. 
- Uane againſt his Father, Lord . 


; VVV mo 
Trin. 7 Anne, in Chancery; — 

5 | | 8 5 au 

Chancellor Cowper. vs 


PHE Lord Barnard, for the Ad _ 


vancement of the Plaintiff, a ;... 
younger Son, in Marriage, Sir— |. = 
Folliff's Daughter enters into Articles, 
with Sir——Follif, to this Effect: 
Jolliſf covenants and agrees, inter al 
to ſettle Lands free from Incumbrance, 
according to the uſual Eimitations inf 
Marriage-Settlements ; and in Conſide. 
ration thereof, the Lord B. covenants 
and agrees to ſettle Lands, by the Name 
of the Value of 2000]. per Aunun 
(but with a Life or two upon them 
upon Truſtees, to like Uſes ; but wit 
theſe Words, That in ſuch Settlemen 
there ſhall be Covenants that he is ſi 
ſed in Fee, has good Right to convey 
aud that the Truſtees ſhall enjoy, fre 
from Tncumbrances. It happen d that 
theſe Lands were charged by Lord 9. 
own Marriage- Settlement, with 6500|. 
to be paid to ſuch Daughter or Daug| 
ters, as ſhoulil be living at my Lordi 
Death, and not provided for. 


3 


„ 


whict 
haps 

was n 
ſible 4 
cellor 
Cover 
rom 
nant t 


(whicl 
Jenant 
parties 
bare C 
Article 
venant 


le 


6s and Irats | 


The Bill was to have a ſpecifick per- 
ord i formance of the Articles, by my Lords 
daiag off, or otherwiſe giving collate- 
ral Security againſt this contingent Por- 
\ , ton of 65. he having then one 
J Wl Daughter about Sixteen Years, old. It 
vas urged for the Plaintiff, that it was 

i uſual for this Court to dectee a ſpeci- 

Ad. ick Ar ee of Articles and Co- 
if, 2 yenants, and not to depend only upon 
the uncertain Reparation of Damages 
which the perſonal Eſtate may per- 
haps not be able to ſatisfy ; and this 
was not controverted where it was poſ- 
ſble to be done. But the Lord Chan- 
cellor held, that here was not any 
Covenant that the Lands were free 
tom Incumbrances, but only a Cove- 

rant that he would, in the Settlement 
(which was after to be executed) co» 
Joenant for that Purpoſe; ſo that tbe 
Parties ſeem d to be ſatisfied with a 
bare Covenant only ; and the Marriage- 


ticles 
5 
7 Alia 
ances, 
ons in 
2n{1de-i8 
enant 
Name 
124M 
them) 
t witt 
lemen 


bs ſa Articles were only a Covenant to co- 
onde venant; fo that inſerting that Cove- 
, + ant in the future Settlements; was a 


ſpecifick Performance of thoſe 1 ; 
and was all that my Lord agreed to 
do, or that the Plaintiff, by his Bill, 
der d to have. . 
My Lord Chancellor ſaid, Notice or 
(70 Notice of this Incumbrance WAS 
. very 


rd 9. 
6500 
Daugh 
Lord: 


"Tit 


| very material in this Caſe; for a Co- 
venant is in this Manner: IF any Incum- 
brance is diſcover'd between the Exe- 
cuting the Articles and Sealing the 
Deed of. Settlement; whereof the Par- 


to ſe 
was 
his E 
provi 


ty had no Notice, that Incumbrance fully 

_ ſhall be diſcharg'd, even before Sealing ſhoul 

the Deed of Settlement, both upon Ac. Ml vith 

count of the Fraud, int concealing ſuch Artic 

Incumbrance ; and beeauſe it would WM 1 

be needleſs to enter into a Covenant, 00 th 

which before entering into it is already the D 

known to be broke. But againſt all  fi'th 

other Incumbrances diſcovered after. and d 

wards, there is the Parties Covenant the gr 

only. Now where you have Notice of taking 

an Incumbrance, before executing the and le 

Articles, it is a ſtronger Cafe than the lis Set 

laſt ; for you covenant with your Eyes It 1 

open, to accept the Parties Covenant ll 70, 1 

againft an Incumbrance you were aware but a ( 

of; and when you have choſen your fl * the 

Method of Security your ſelf, this 8 th 

Court will give you no other, nor make 21 

| the Party do a farther Act than by the ill weir B 
| Articles he has agreed to do; and the _ 
rather in this Caſe, for that the Portion il Sett 
it not a certain Incumbrance, but 4 — 


contingent one; and therefore it is rea * 
ſonable to ſuppoſe, that my Lord Bar | this 
ard would not be compell'd to char I Krre 
his remaining Eſtate, at all Hazards % orc 
8 VVůĩ and, 


Uſes and Truſts, 241 
to ſecure againſt an Incumbrance that 
was but contingent, to the Prejudice of 
his eldeſt Son, eſpecially when he had 
provided for the younger Son ſo plenti- 
fully. And decreed. that my Lord B. 
hould execute a Decd of Settlement, 
with Covenants exactly purſuant to the 
Articles only. But becauſe the Eſtate 
was ſubject to a preſent Charge, 91s. 
to the Payment of a yearly Sum for 
the Daughter's Maintenance, from her 
birth; that the Lord B. ſhould pay 
and diſcharge all Arrears of that and 
the growing Annuity, as it ſhall ariſe, 
taking Acquittances from his Daughter, 
and leaving them with the Plaintiff for 
his Security. | | „ 

It was 2 urged by Mr. Ver- 
aon, That ſuppoſing theſe Articles were 
but a Covenant to covenant, yet as ſoon 
a5 the Articles were perform d, by ſeal- 
ing the Deed of Settlement, then they 
might come the next Day and exhibit 
V their Bill to enforce an Execution, ſpe- 

1 the cifcally of the Covenant in ſuch Deed 
of Settlement; and why may not the 


Irtion | 
ut 4 Court decree that to be done now, as 
« res vell as that which after the Performance 


Br of this Decree, they will immediately 
harze decree upon a new Bill, 
Lord Chancellor ſaid, in this Caſe, 
toll] they could not; for the Incumbrance 
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Uſes and Trufis, 
was not neceſſary, but contingent ; and 
if you brought an Action at Law upon 


fuch a Covenant, you ſhould not recover 


Two-pence Damages, till a Breach, 


which poſſibly may never happen. Be- 


ſides the Covenant in the Deed of Set: 


$ 


tlement, is not to be that the Eſtate 


is free from Incumbrances, but that the 


Truſtees ſhall enjoy free from Incum- 
brances; which ſo long as they do,theCo- 


venant is not broke; and it ſeems the Por. 


tion being contingent, and not certain, was 
the Reaſon of this Part of the Decree, 


| becauſe it is plain, by, the latter Part of 


the Decree, where the Incumbrance 


Was certain (Sig. the Payment of a cer. 


tain Sum) the Lord BB. was decreed 
immediately to diſcharge it; tho by 
the Articles he did but Covenant to 
Covenant, as is aforeſaid; and there is 
ho other Difference between thoſe two 


Matters, in controverting the Point af 


Notice in this Caſe. It appear'd that 
Sir Edward Northey was employ dia 
Counſel by the Plaintiff; and ol 
had Notice, as he owned, but after. 
wards, he not being able to diſpatch it 
faſt enough, the Matter was taken out 
of his Hands, and one Sir —— was 
employ'd, whe drew the Writing, and 
finiſh'd the Matter, and no Proof wis 
made, that he had any owe this 
| Bw - » 
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neun 


as, 
Agen 
got tl 
Notic 
allow 
throu; 
Kerive 
ſufficit 
Th 
anoth 
ally e 
termit 
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3.5 Jo 
neceſls 
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other 
preſum 
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Mot. 


ſent C. 
Incuml 
Execute 
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And 
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\_ Ufes and Truſts. 343 
and Wl ncumbrance; whereupon the Queſtion 
pon Wil vas, Whether Notice to a Counſel, ot 
over Agent, that is once employ'd, and goes 
ach, got through with the Buſineſs, ſhall be 
Be. Notice to the Party himfelf? for it was 
Set. allow'd on all Hands, that if he goes 
lt through Notice to Counſel, Attorney, 


ſtate 


t the Wl ccrivener, or any other Agent, it is 
cum. ficient Notice to the Party himſelf. -. 
Co: The Chancellor was in Doubt; but 
Por: another Proof of Notice being accident- 


9 Waß BY ally diſcover'd, this Matter was not de- 
<crec, Bl termin d; for it appears that in theſe 


art of Articles, Notice was taken of my Lady 


rance Wl 2's Jointure in theſe very Lands, which 
a cer neceſſarily leads to the Deed, whereby 
creed that Jointure is made; and in that 
o U deed there was this Portion charged 


nt to won the Lands, and whatever is con- 


EFT | tzincd in a Deed. to which any 
© t other neceſſarily leads you, you. are 
int oi peſumed to know, which was allow'd, 
d that without a Word more. WES: 
Vd Wie the Difference between a pre- 
olan Covenant, that Lands are free from 
after I lncumbrance, and that a Man ſhall 
atch execute a Deed, with a Covenant that 
en 0 Bthe Lands are fre, 
— VB And between a Covenant that Lands 
, and f are free, and that the Truſtees ſhall en- 
f wa oy the Lands free. 


ncun 5 Ts: If 


344 Uſes and Trufis, 
Ik a Man deviſes 1500/. to A. and 
B. for ſuch Uſes as the 'Teſtator had 
declar'd to them, and by them not to 
be difcloſed, and he diſcloſes the Truſt 
to A. who by Letter diſcloſes it to 3. 
, this ſhall be a Truſt, and the Letter is 
= 1. aà good Declaration thereof, tho' ei- 
4 | ther or both the 'Truſtees be dead, 
Trin. 1689, between Crooke and Brook- 
ing. 2 Vern. 106. LS” 
But if a Man deviſes Forty Pounds to 
be paid to his Couſin F. & and by hin 
to be diſpoſed of in ſuch Manner as the WM that t 
Teſtator ſhould by a private Note ac-M confe: 
quaint him with, and dies without ha- paid, 
ving made any ſuch Appointment, thisM Truſt 
| ſhall be a good Requeſt to F. S. and and 
ſhall not go to the Executors, from there 
whom it was intended to have been yet it 
given away. 1 Chah. Caſes 198. Child 
If an Impropriator deviſes to one | 
that ſerved the Cure, and to all that 
ſhould ſerve the Cure after him, all the 
Tithes and other Profits, (Fc. tho' the 
Curate js incapable of Taking by thi 
Deviſe, in ſuch Manner, for want ol 
being Incorporate, and having Succeſ 
ſion, yet the Heir of the Deviſee ſhall 
be ſeiſed in Truſt for the Curate for tit 
Time being. 2 Vent. 349. decreed bf 
Finch Lord Chancellor. ” 
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Uſes and Truſts. 

J. lent . D. 100. and in the Note 
which was given, Mention was made 
that it ſhould be diſpoſed of as 4. 
ſnould direct, on a Bill exhibited for 


345 


it; the Court declared it was a Depo- 


ftum, or Truſt, and decreed Payment 
of it, tho' it was barred by the Statute 
of Limitations. 2 Ven. 345. © 
If 4. in Conſideration of Eighty 


o 


Pounds, conveys an Eſtate abſolutely 


to B. and afterwards 4. brings a Bill 


to redeem, and B. by Anſwer, inſiſts 
that the Conveyance was abſolute; but 


confeſſes that after the Eighty Pounds 


paid, with Intereſt, it was to be in 


Truſt for the Wife and Children of 4. 


and A. replies to the Anſwer, though 
there be no other Proof of the 'Truſt, 
yet it will be decreed for the Wife and 
Children. Paſch. 1693. between Hamp- 
1 = Spencer. 2 Vern. 288, 289. 
01 

Wife Executrix, and the Son afterwards 
prevails on his Mother, by telling her, 
Oc, to get J. S. to make a new Will, 
and name him Executor therein, he pro- 
miſing to be a Truſtee for the Mother, 
which is done accordingly ; and in that 


J. S. makes his Will, and his 


Will there is but a ſmall Legacy given 


the Wife, this will be decreed a Truſt 
for the Wife, on the Point of Fraud, 
notwithſtanding the Statute of Frauds 


and 


and Per juries. Bll. I 684. between 
Thys and Thyn. 1 Vern. 296. 
If a Man purchaſes Lands in another} 
Name, and pays the Money, it will be 
a Truſt for him that paid the Money, 
tho' there be no Deed — declaring 
the Truſt thereof; for the Statute a of 
Frauds and Perjuries extends not to 
TFruſts raiſed by Operation of Lay, 
2 Vent. 361. 1 Fern. 366. F. P. ad. 
mitted; but there ſaid that the Proof 
muſt be very clear that he paid the Pure 
chaſe- Money. 
If there are three Loſſees of a Church 
and one of them ſurrenders the old 
Leaſe, and takes a new Leaſe in his 
own Name, it ſhall be a Truſt for all. 
Mich. 1684. between Palmer and Tous. 
1 Fern. 276. per Curi am. 
A. and B. agreed together to takes 
Leaſe of a Colliery for leſs than three 
Years, for which they contracted at 4 
certain Rent; but by the Agreement, the 
Leaſe was taken in A. s Name only, 
tho' at the Time of the executing there 
of, the Leſſor inſiſted that B. ſhould 
be a Joint Leſſee with 4. and ſhould 
receive a Moiety of the Profits, and be 
anſwerable for a Moiety of the Rent 
and refuſed t) let it on any other 
Terms, and accordingly demanded aal 
received a Moiety of the Rent * 
ol 


1 IE 


= IR” 


n 


—— Bos 


.. ... ee n 


x 
-_ <>. 4-- 


* 8 4 _— 1 yz — 2 * 2 > g. T8 4 De __ 
2 — annoy — ——— . = — : 
2. —— . ˙ 6cĩ an 


'F 
* 
43 


# 
wg 
9 
A 
. 

1 
1 5 

1 
' 7 ls 
4 * 
bh 
1 


Ates and Trufts, 


een . on a Bill brought by B. A. plead- 
IN 0 the Statute of Frauds and Ferie | 
her's dien and that there was no Declaration 
11.be af a Truſt in Writing, Z. infiſted that 


ang free Years; or if his Title was not 
SY good on that Account, yet it was good, 
ot to s a reſulting Truſt; as to the firſt, the 


Court held, that tho' a Leaſe for three 


ſuch a Leaſe 1s ein Writing, the 


11 by Parol; and as to the ſecond, order- 
arch, ed the Plea to ſtand for an Anſwer ; 
e old Ml the Judge who ſate in my Lord Chan- 
in his cellor's Abſence, being in Doubt about 


it, tho he inclin'd to over-rule the Plea. 
Mich. 168 2. between Riddle and Emer- 


- * 


three MW the next Avoidance of a Church, to 
4 at 32. the Defendant's Father, who was a 
nt, the Clergyman, and a Perſon much intru- 
only, ed and employed by him, and the 
there MI Crantee ' knew nothing of the making 
Gould of this Grant; and being examin'd in 
hould Ms Cauſe, had depoſed that he did not 
and be purchaſe it; and it was held that this 
Rent, was a reſulting Truſt to the Grantor, 
Other there being no other Truſt declared. 
ed and Hi. 1697. between the Duke of Nor- 
t from t and Brown. = 


it was good, being a Leaſe for leſs than 


Years may be good by Parol, yet when 
Truſt of that Leaſe cannot be declar'd 


A.'s Father had executed a Grant of | 


B. ol | But 
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tained her Age of Twenty-one Years; 


Uſes and Truſts, 


But if the Mortgagee aſſigns over 
his Mortgage to 7. S. and declares a | 
Truſt thereof by Parol, for A. and g. 
only, it ſhall prevent a reſulting Truſt 
to the Aſſignor; for the Statute of 
Fraads, which ſaves reſulting Truſts, 
extends only to ſuch as were refulting 
Truſts before the Statute, and a bare 
Declaration by Parol, before the Ad 
would prevent any —_— "Truſt, 


Trin. 1693. between Lady Bellaſſjs and 
Compton. 2 Pern. 294. but no Decree, 
It a Father purchaſe Lands in the 
Name of his eldeſt Son, this ſhall be 
an Advancement for the Son, and not 
a Truſt for the Father, though the Fa- 


ther has been in Poſſeſſion of it, and has 
receiv'd the Rents and Profits thereof, 
Hill. 28 Car. 2. between Lord Gra 


and Lady Gray, 1 Chan. Caſes 296. 
1 Chan. Caſes 27. F. P. 2 Chan. (u- 
ſes 231. S. P. and there ſaid to be the 
. A 
So where the Lord of a Weſt- Coun- 
try Manor, his Tenants refuſing to 
renew, made a Leaſe to his Daughter, 


for Ninety-nine Years, and afterward: 


fold the Eſtate to J. S. who had No 


| tice of the Leaſe, and took a collateral 


Security that the Daughter ſhould re- 
leaſe within Four Years after ſhe at- 


and 


for Lit 
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ectme 
not be 
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his Li 
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ereof, 


Gray 


5 296, 
2. Ct 
e the 


Uſes and Truſts. 
ind though it was inſiſted that this was 
; Truſt for the Father; and that it was 
te uſual Method that Lords of Weſt- 
Country Manors took, when the 'Te- 
zant in Poſſeſſion refuſed to renew; yet 
ny Lord Chancellor held it no Truſt 
for the Father, but an Advancement 
ſor his Child; and that the Purchaſer 
taving purchas d with Notice of it, and ta- 
ting a Collateral Security, he muſt make 
the beſt of his Security. Trim. 1687. 
between 7Zernings and Selleck. 1 Vern. 
467. decreed. ” 

So if a Father purchaſes a Copyhold 
Tenement, in the Name of his eldeſt 
don, an Infant of about Eleven Vears 
old, and lays out 4004. in Improve- 
ments, pays the Purchaſe-Money, and 
all the Fines, and enjoys it, during his 
Life, but having ſurrendered it to the 


Uſe of his Will, deviſes it to his Wife 
for Life, and after to his younger Chil- 
den, who were otherwiſe unprovided 


for, and the eldeſt Son recovers in E- 
ecttment, the Wife and Children can- 
not be relieved againſt it; for the Pur- 
chaſe ſhall be conſider'd as an Advance- 
ment for the Son, and not a Truſt for 
the Father, tho he enjoyed it during 
his Life; for the Son was but an In- 
fant at the Time of the Purchaſe. 
Paſch. 1687, Mamma and Mumma. 
5 | . 2 Vern. 
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creed. oa veya 
A Man bought Capyhold Lands of youn 

the Nature of Borough Emaliſh, in the WM fraud 

Name of his eldeſt Son, but there was WM Cred 

N no Declaration of Truſt in Writing; bet: 


but the Plaintiff would have had it Vern 
a Truſt; for the F ather, who as well If 
as the Eldeſt, were both dead; it W] the > 
agreed the Father paid the Purchaſe: ther | 
Money, and many Witneſſes were ex: rvance 
amin'd- on both Sides. And Ads of not a 
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Ownerſhip, as Receipts of Rents, the F 

| Repairs, G. prov'd in both Father and arc u 
Son; - ſo that the Proofs, as to the Mat: Granc 
ter, ſeem'd to be pretty equal; but tween 
there being no Declaration in Writing Caſes 
that it was a Truſt for the Father, the If | 
Court decreed it an Advancement for their 
the Son, which was affirm'd in the vert, 
Houſe of Lords. Tyin. 1701. between Time 
= Shales and Shales. 5 1 Rents 
Soc if a Father purchaſes in his eld: vert, | 
eſt Son's Name, and the Son is put i- ther S. 
to Poſſeſſion, who afterwards falls ſich that h 
and in his Sicknefs the Father gets hin thereo! 

to ſeal a Deed, declaring his Name ws Truſt 
made uſe of only in Truſt for him or othe 
and the Son recovers and continues. u appoin 
Paſſeſſion, and marries, after his De pointm 
ceaſe his Wife ſhall be endow'd, not: ſhall b 


withſtanding this Declaration of Tun ted by 
+.” 5 af 


Uſes and Truſts, 
and though the Father had got a Con- 
rcyance of the legal Eftate from. the 


younger Son; for this is a Secret and 
fraudulent. Decd of Pruſt, to deceive 


Creditors and Purchaſers, Paſch. 1702. 
between Bateman and Bateman. 2 
Vern. 436. 


35 I. 


If ax Grandfather. takes. Bonds; i in 


the Name of his Grandchildren, the Fa- 
ther being dead, this ſhall be an Ad- 


yancement for the Grand'Children, and 
not a Truſt for the Grandfather-; for 


the Father being dead, the Children 


are under the immediate Care of the 


Grandfather. Paſch. 32 Car. 2. be- 


tween Ebrand and Dancer. 2 Chan. © 


Caſes 26, 

If Lands are deviſed to Truſtees and 
their Heirs, in Truſt for a Feme Co- 
vert, and that the Truſtees ſhall from 


Iime to Time pay and diſpoſe of the 


Rents and Profits to the ſaid Feme Co- 
vert, or to ſuch Perſons as ſhe, whe- 
ther Sole or Covert ſhall appoint ; and 


that her Husband fhall have no Benefit 


thereof; and as to the Inheritance in 
Truſt to ſuch Perſons as ſhe by Will, 
or other Writing, under her Hand ſhould 
appoint; and for Want of ſuch Ap- 


pointment to her and her Heirs, this. 


ſhall be a Truſt, and not an Uſe execu- 


ted by the Statute. Mich, 1686. be- 
. 
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and Profits of certain Lands to 7. 3. 
ceaſe he deviſed them to others; and 
it was held by Rokeby and Eyre, ſu 


| Juſtice, who held ſtrongly that the Exe. 
Between South and Allen. 1 Salk 


Uſes and Truſts. 
tween Nevil and Saunders. 1 Pers, 


415. „ 1 
But where a Man deviſed the Rents 


| | 


the Wife of V. Z. during her Natural 
Life, to be paid by his Executors, into 
her own Hands, without the Intermed: 
ling of her Husband ; and after her De- 


ſtices, that the Lands themſelves 

long'd to the Wife, againſt Holt Chief 
cutors were only Truſtees för the Wife. 
228, 


/ 


Eo Em Life, 


Ni, 
and th 
ſory. 
J. 


' Short 


and they are either Droitural or Poſſeſ- 


A Short and Accurate 


TREATISE 


- . 5 2 3 


1 . — 


. : 


'CTIONS relating to Eſtates 
for Life, concern either Eſtates 
in Dower, or other Eſtates for 


. BOO BET —— 
* 2 * — — 4 I .- 4 4 al "SA 4 


Life 
Nrſt, relating to Eſtates i in Docver; ; 


- 
- * — — — - 2 — P — 2 —. — ung n _—— — — - — » 2 — — 1 


COT 4 
vo 8 2 


fory, | 
1, Droitural, as the Writ of Right 
of Dower, concerning the Qua- 
rentine. 


1. Poſſeſſory, as 
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What 


Dover is. 


Of Dower. 


1. T he Writ of Dower, unde nihil 


_ habet. „ by 
2. The Writ of Admeafurement of nerf 
Mower. — ane” 

3. The Writ De dote aſſignanda. 1 
Secondly, Actions relating to Eſtates Wiſe 
for Life, as a Writ of Ouod ei de- hey. 
Jorciat. quit 
8 forme 
Firſt, Of the Writ of Right of Dower, red a 
| N T to cor 
The Dower is the Proviſion which tte I 
the Law makes for the Miſe, after the MII Life ; 
Deceaſe of the Husband ; and in (a) WM rige 
Socage Tenure, it was originally Half e D 
during the Widowhood, becauſe what- WE i: eve 
ſoever was got during the Coverture, during 


was ſuppoſed to be by the joint Induſtry bit ſi 
of them both; but Half only during Contr: 
the Widowhood, becauſe it was not to — 


(a) XN 


be carried away from that Family into 
| | TORE? GELS | FRO dure, wh 
5 - | | OE beld to t 
(a) Socage Tenure is the Condition upen which Te- eemice ir 
nants held their Lands, to plow the Land of their lef; but 
Lords, with their own Plouglis, and do other infc- c. . 2 
riour Services of Husbandry, at their own Charge. (% Thi 
This ſlaviſi Tenure hath, hy the Agreement of tom the 
Lords and Tenants, been turned into the Payment le Civili 
of a yearly Sum, which is called Free Socage, in Con. either to 
tradiſtinction to the other Tenure, which was callet N brereign 
Villanum Socagium. Brat. lib. 2. C. 33 Co. Lit and his H 
117. 1 | ad his H 
tobe heir 
another: U bis He 
| VIces ag 1 


0 Feud, 


Ok Dower. 


hi nother: So in (a) Knight-Service it was 
W Third; one Third being allow'd for the 
performance of the Service, and the other 
two Thirds were to be divided between 

da. the Wife and the Heir; and here the 
lates I 1vite was to hold during her Life; for 
de. they conſider d it here, not as an Ac- 
quifition that was to go back into the 

former Husband's Family, if ſhe mar- 

ner, ted another; but as a Tenure that was 
to continue, according to the Form of 

hich the Infeudation, which was during 


the 


| (a) 


Halt 


rage Contract for an Infeudation after 


Life; and therefore look'd on the Mar- 


the Death of the Husband; not only 
vhat- in every Manner which he ſhould have 
ture, during the Time of the Coverture ; 
uſtry but fince the Marriage was only a 
uring Contract for ſuch (b) [feudation, it 
ot to — | - pp 
into BN ) Knight Service, or Servitium militare, was a Te- 
— ture, whereby ſeveral Lands in this Kingdom were 
„bed to the King, which drew afcer it Homage and 
ch Te- ervice in War, Eſcuage, Ward, Marriage and Re- 
f cheir i lf; bur it is now taken away by the Statute of 12 
er infc- Car. c. 24. 7 
-harge. (0) This Word Infeudation, is a Term borrowed * 
zent of inn the Civil Law, which ſignifies (according to 
ay ment tic Civilians) the Granting Lands, Honours or Fees, 
in Con, eier to a Man, during the Will of his Lord or 
W . vrereign, or for the Feudary's own Life, or to him 
0. Lit 


ud his Heirs for ever, upon this Condition, that he 
nd his Heirs acknowledge the Donor, and his Heirs 
obe heir Lord and Sovereign, and bear Faith to him 
id his Heirs, for the ſaid Tenure, and do ſuch Ser- 
"ces as was Coyenanted between them, and proper 


a Feud, 
| A a 2 


other: 


was 
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all other Infeudations were made . 


Of Dower: 
was not actually made until the Heir had! 
aſſigned which was the Completion off 


the Infeudation. Hence it was that 
the Aſſignment was by the Heir, where 


Dem 
Third 
to hc 
the I 


4} 8 | 
ram paribus Curie ; therefore the Heir Real, 


made the Aſſignment, as Lord of the ow 
Manor, who was to create the Tenure; n S 
but if there was any Diſpute, touch- on . 
ing the Quantity, it was determinable |; ry 
by the (a) Pares. If they did no hy 
like the Determination, the Wife a 
might remove it to the County c 
Court, and fo to the King's Court ; and to W 
the Heir immediately to the King's 0 | 
Court; to avoid Delay to the WikM” _ 
it was ſet out by Way of Metres and = 0 
Bounds, becauſe it was a Tenancy of 3 85 
the Heir, and therefore like all othe "oe 
Lands in 'Tenure, was to be ſeparated * 15 
from the Demeſnes of the Manor; the he 
Infeudation defeated the Deſcent; be * 1 
cauſe by the Marriage Contract, th KK. 
Tenure was to take Place on the * 
Death of the Husband ; ſo only tuq — 
Thirds can be ſuppoſed to deſcend i {Th 
RT 2 rage 
(a) This word Pares ſignifies Men of the like Cor h 
dition in Life, and under the ſame Law, who were an gin 
called to the King's Court, the County: Court, © n 
Court-Baron, to Judge of Matters in Diſpute, be s CO 
tween their Fellow Countrymen, that were unde br - 11 
the ſame Jjuriſdiction. Spelman's Gloſſ, 448. aking th 


| Demeſi! 
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bemeſne to the Heir; ſince in the other 
Third a Tenure is created in the Wife 
to hold of the Heir immediately from 
the Death of the Anceſtor; and the 
Reaſon why the Law created this as a 
Tenure was, that the Heir might be 
obliged to do the Service for it, during 
the Time of its Continuance, as he was 
obliged to do for all Lands which he 
had given out in Tenure, as well as 
thoſe he held in Demeſne; and had there 
been no Tenure it had been cut off 
tom the Manor, during the Life of 
the Wife, when the Heir was a Tenant 
nd no Lord of the Manor; the Aſſign- 
nent of Dower was in the Nature of 
\ubinfeudation ; and this Tenure con- 
inues after the Statute of (a) Ouia 
Emptores terrarum, ſince the Heir does 
tot part with the Fee. =P 

The Writ / Right of Dower is Pa- That i is 
ent, and ſhall be directed unto the 2%. 
leir, to ſue in the Court of the Heir, 


[ITS 


ir had 
on of 
that 
where 
le co- 
> Heir 
F the 
nure; 
ouch- 
nable 
d no 
Wife 
Dunty 
; and 
King's 
Wife 
S and 
ICY of 
 othe 
arated 
r; the 
2 be 
t, th 
n the 
1 twC 
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(a) The Statute of Quia Emptores Terrarum, 1s a 
Natute made in the 18ch of E. 1. whereby none 
night grant Lands or Tenements in Fee- ſimple, to 
told of himſelf, and is ſo called, becauſe the Sta- 
ute begins with theſe Words, Quia Emptores Terra- 
um & Tenementorum de feodis magnatum alior um 
Dominorum in prejudicium eorundem, &Pc. Terras & Te- 
wmenta ſua vendiderunt tenendum in feodum ſibi; lo that 
theſe Words, and what followed, ſhew the Cauſe of 
making that Statute, 2 Inſt. 500. 1 Inſt. 98. b. 
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as it appeareth by Britton; and where 
the Writ is directed to the Heir of the! 
Husband, and the ſame Heir is ſeiſed 
of the Land whereof the Wife demand- 
ed Dower ; then if he will not aſſign 
Dower unto the Feme, the Femme, who 
is Demandant, may remove the ſame 
by a (a) Tolt, into the County 
Court; and alſo may remove the ſame 
out of the County-Court into the 


Common Pleas. by a (b) Pore, without ert! 
ſhewing any Cauſe in the Writ, as the Cour 
Demandant ſhall do in a Writ of Right. Cour 
— r Patent; but the Tenant in a Writ oi non 
gfe . 
remove ide Right Patent, ſhall not remove t ng t 
Plant Plea out of the County-Court into th (id, 
7.7 he Common Pleas, without ſnewing Caull 5; 
cannct, in the Poe; and the Tenant in a Wii 1; the 
ne: of Right Patent, or in a Writ of Dou prit 
even | . 
bene. er, may remove the Plea into the Conf the E 
— - — — aſſign 
(a) A Tolt is a Writ whereby a Cauſe depending teſt; 
in a Court-Ba ron, is remov'd into the County-Court Mano 
and 1s ſo called, becauſe thereby Lis tollitur e Curi dowec 
Baronis & ad Curiam vicecomitis deſertur. 
(b) This Writ is called a Pone, only from the Man 3 
datory Part of the Writ, which is, if the Party male | 
the Sheritf ſecure that he will proſecute his Clai (a) R 
againſt the Defendant, the Sheriff is commanded tam !emove 
compel the Defendant to give Security to anſwer tha b the! 
the Plainnff's Complaint by the Words tunc fore p called b 
wadios & ſakvos plegios (the Defendant): And it is fo the infer! 
the Demandant in Hewer to remove the Cauſe 111088 Procedin, 
the Court of Common Pleas, See New Nat. Bris = = | 
; re 4 (1 


16, 
mil 


where 


of thel 


ſeiſed 
mand- 
aſſign 
„ Who 
ſame 
ounty- 
> ſame 
o the 
ithou 
as the 
Righ 
'rit of 
e the 
to the 
Cauſe 
1 Writ 
Dow 
Com 


pending 
/-Court 
y e Coil 


16 Man 
y make 
s Clai 

nded te 
ſwer the 
ds 
it is fo 
uſc inte 
at. Bret 


mon 


mon Pleas, by a (a) Recordare out of Men it 
the Court of the Lord, upon Cauſe * 
hewed in the Writ; and what Gauſes dare. 
are ſuſhcient, and good to remove the 
Lord's Plea out of the Court, or out of the 
Country, and what not, does appear in 
the Regiſter; and therefore ſee the Caſes 


Not to be 


there; but the Demandant could not - ret 


remove the Plea out of the Court of Pone, but 
the Heir, by a Pore, becauſe he ought ) 79% 
frſt to remove it by a Tolt into the 
County-Court, and from the County- 
Court he may remove it into the Com- 
mon Pleas, by a Pore, without ſhew- 
ing the Cauſe in the Writ, as before is 


aid, | 


Since the Dotwreſs holds of the Heir, 75 whom 
15 the Heir holds over of the Lord; the — 
Writ of Right of Dower is directed to ra 
tie Heir, who, upon that Writ, may 
align Dotver, without any further Con- 
teſt; and if the Heir be Lord of the 
Manor of which the Wife is to be en» 
dowed, then the Aſſignment is to be by 


+» 


9 — D. 


(a) Recordare is a Writ directed to the Sheriff to 
emove a Cauſe depending in an inferior Court, 
to the King's Bench or Common Pleas; and is ſo 
called by theſe Words of the Writ, The Fudge of 
the inferior Court, is commanded to make a Record of the = 
Proceedings in the County-Court, and tranſmit the Cauſe 
info the King's ſuperior Court of Record. New Nat, 
Brey. 8. A. 16. E. | Ez 
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the Heir, with the Approbation of the 


Pares Curie; but if the Heir be only | 


'Tenant, and not Lord of a Manor, then 
the Aſſignment cannot be in the Chur. 


Baron of which the Tenant holds, be- 


cauſe the Writ is not directed to that 


Lord, to give him Authority to pro- 
ceed; for the Writ of Right was only 


where the great Controverſy happen 


between the immediate Feudaries of 
the Manor; and the Dowreſs is Tenant 
to the Heir, and not to the Lord; 
therefore the Writ cannot come into the 
Court-Baron, unleſs where ſhe is to be 
endowed of the Manor itſelf, or where 
the Lord is Guardian in Chilpalry to 


the Infant, then the Writ ſhall be di- 


rected to the Lord to endow her; and 
this is an Act done by the Lord, as 
Guardian to the Infant, and as annexed 


unto the Eſtate, which falls into the 
Lord's Hands, during the Minority of 


the Infant; but in that Caſe, if the In- 
fant had an Eſtate in Socage-Tenure, 
whereof the Wife might endow herſelf, 
that was an Endowment (a) De 1 
pluis Beale, , 


— 


* »„— —_ 


(a) Dower de la puis Beale, is that Kind of Dou, 
which is neither of the other Kinds of Dower, od 


Dower at the Common Lay, Dower by the 1 
| ”= | | owe 


Dower 

tbere fol 
pellatio 
there a 
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If the Heir, or Lord of the Manor, #%ere 
would not endow the Feme, ſhe may deny 
have a Tolt into the Sheriffs Court, Tolt 
without any Cauſe ſhewn, becauſe it JJ" of 
was in her own Delay, and where the 12 
Heir had no Court, unleſs ſhe acquieſ- 
ced in the Endowment made by him, + 
her only Remedy was to remove it by 
Jolt immediately; and where the Lord 
was Cuardian in Chivalry, and refuſed. 
to endow, becauſe ſhe might have 
Dower de la pluis Beale into whatever 
Court the Cauſe was removed, he - 
might plead ſuch Title to Dower .in 
the Wife, in Bar of his Aſſignment, 
becauſe the Lord was not obliged to 
divide his own Feud, the Wife having 
—_ a ſufficient Dower to ſuſtain 
er. „ | 
And in a Writ of Right Patent, the Mhere the 
Plea may be removed at the Tenant's Pla te be 


removed by 


dare. 


Dower ad oftium Eccleſiæ, or Ex aſſenſu patris, but is 
tberefore contradiſtinguiſhed from them by this Ap- 
pellation, De la pluis Beale, fo called, becauſe where 
there are Lands held by Knight- Service, and ſome by 
Sage Tenure, of which the Husband died ſeiſed, the 
Guardian in Chivalry may pray that the Wife may 
be endowed De la pluis Beale, i. e. of the moſt Fair 
of the Lands held by the Socage- Tenure, according 
to the Value of the Third Part, which ſhe claims of 
thoſe Lands held by Knight Service; and the Reaſon 
is, becauſe this Knight-Service is for Defence of the 
Realm, and therefore it is pro bono publico, that ſuch 
&rvice do remain intire, and ought to be favourcd. 


bo Lit. 39. 6. _ 
uit, 
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Suit, by a Recordatre out of the Lord; 
Court into the Common Pleas, before 
the Juſtices there; and by the ſame 
Reaſon, it ſeemeth, it may be re. 
moved at the Suit of the Tenant, in a 
Writ of Right of Dower, out of the 
Heir's Court into the Common Pleas 
before the Juſtices there, by a Recor- 

dare, for good Cauſe ; ſed Onare. 
at And if the flniband do enfeoff 1 
Pl. 20. Stranger of all his Lands, and dies, and 
. his Heirs have nothing by Deſcent ; now 
direHed to if the Fæeme be to ſue forth a Writ of 
ile Fefe. Right of Dower, it ſeemeth that ſhc 
ſhall ſue her Writ of Right of Dower, 
directed to the PFeofee ; for after the 
Endowment, the Feoffee ſhall be her 
Lord, and. ſhe ſhall hold the Dower 
of him, by Fealy; but before the 
Statute of Cin Emptores, &c. if the 
Husband enfeoff a Stranger of Parcel 
of his Lands, to hold of him ; then 
if the Feme be to ſue a Writ of Right 
of Dower againſt the Feoffee, the Writ 
ſhall be ſued in the Heir's Court, and 
Where to directed to the Heir, for the Seigniory 
the Heir. that remaineth in him. 
And fo if the Hyusbamnd, at this Day, 
giveth Parcel of his Manor in Tail, to 
hold of him, a id dieth, the Fete ſhall 
ſue her Writ of Right of Dower, i 
the Court of the Heir of her Aae 
b  O 


Lord's 


before 


e ſame 
be re- 
t, in a 
of the 
1 Pleas, 
Recor- 
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and againſt the Done in Tail, and the Tbe like. 
Writ ſhall be directed to the Heir. 

But if the Husband makes a Gift in 

Tail, of all the Lands that he hath, and 

dies, and the Feme is to ſue a Writ of 

Right of Dower of that Land, then Here the 


her Husband's Heir cannot. have any ee 


Court, becauſe he hath but a Seigniory Ponce, di- 


= 


in groſs; and therefore it ſtands with 7774.7 
Reaſon, that ſhe ſhould have her Writ.,ig. 
of Dower againſt the Douce in Tail, 
direted to the Sheriff, returnable in the 
Common Pleas ; and ſhe ſhall have this 
Clauſe in the Writ, Qia B. capitalis 


Dominus feodi illius nobis inde retuiſit 


Curiam ſuam. 


Dower is the Conſequence of the T 
Marriage Contract, which was under- 3 
ſtood, that the Wife ſhould have the nene of 
Third Part of the Eſtate, the Hus band e Mar. 
was ſeiſed of, during the Coverture, to 
ſuſtain herſelf and younger Children, 
during her Life, becauſe ſhe was ſup- 
poſed to be equally concerned in the 
Acquiſition. In Knight- Service, ſhe had Fir what 
4 Third, becauſe one Third was al- 0 
lowed for the extraordinary Burthen of 8375 
tie Tenant, and one Third for ſuſtain- 
ing the Heir; ſo ſhe always equally di- 
vided with him; but the Heir was al- 
ways to ſet it out; and ſhe was not 
to carve for herſelf, becauſe the Wife 


held 
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held of the Husband's Repreſentative, * 

as interior to the Husband, and conſe- anc 
quently as ſubj-& in Tenure to the bs 

T- whom ir, who repreſented him; but if the 7 
4 «py Hir did not ſet out according to E. Te 
Dower, Quality in his Court, ſhe might apply aft 
to the Cunty- Court, and to-the King's ne 

Court, and where the Heir had no Wl Y 
Court, ſhe may enter a Dominus re- f 

mifit Curiam ſuam ; and hereby the Leg 
Writ of Right of Dower was return- br! 

| able into the King's Court ; but if the brin 
Heir had a Feudal Court, ſhe might [eff 

have had it there ſet out; and then it able 

was either aſſigned, and ſet out by the Rig! 

Heir himſelf, or by his Pares ; for this Life 

was an Act that he himſelf might do, as that 

: ell as his Pares in that Court, be. cou 
Hp i Cauſe it was preſumed that he would , 
bs. before rather be more Beneficent to his Mo- B. c. 
#he Stz- ther, than act according to the ſtrict writ 
| e 0M Divition required by Law; and this hold 
. F-rra- Power continued to the Heir, as long and 
rum. as the Tenure continued; ſo that he Cou 

| had a Power over the Lands, as a Feu- did 1 

dal Lord, before the Statute a E Wl 4c... 
torte, Oc. al 

2 the Husband aliened the "ms 

Lands to hold of himſelf, ſince the Feot mit | 

fee con inuued Teudatory to the Hub into 1 
bind, the Heir was to aſſign Dower in ſtices 


his Court; but ſince the Statute, the 
1 =. Feofleo 


Ok Dower. 99 
Feoffee holds of the ſuperior Lord ; % the 
therefore the Heir remits his Court ; % j,oug6e. 
and the Writ of Right of Dower is to 

de brought in the King's Court by the 
Dominus remiſit Curiam ſuam; but the 


tative, 
conſe- 
o the 
if the 


B - Tenant in Tail or for Life, Oc. did 
K PP'Y after the Statute hold of the Lord; 
| 4s a and therefore the Heir's Aſſignment of 


Dower continues. „ 
And fo if the Husband makes a Ve the 


fe- 
Fo Leaſe of all his Lands unto a Stranger 22 


for Life, and dieth, and the Feme is to have the 

bring a Writ of Dower againſt the "7 =: 
| G : ; gainſt the 

Leſſee, for Life, then it ſeems reaſon- Leſſee for 


able, that the Feme have her Writ of Le. 


if the 
might 
nen it 


Dy = Right of Dower againſt the Leſſee for 
p Life in the Common Pleas ; becauſe 
8 that he in the Reverſion hath not any 
5 DU | | 


would 
5 Mo- 
ſtrict 
| this 
long 
at he 


And altho' that this Clauſe, Quia Where the 
b. copitaſis D'nus, &c. be put into the —_ | 


Writ, the Lord has not any Court to in the Cem. 
hold, becauſe it is a Seigniory in Groſs, wer Plecs, 
d ſne Land to hold a Gauſs 

and not any Demeſne Land to hold a cia 


Court, Gc. and then altho' the Lord Quia Ca- 


i there 1s not any Matter apparent re- ze not in 
| the maining in the Chancery, to prove ie t. 
Feol. the Lords Will, or Aſſignment, to re- 

Buſ- mit his Court ; yet the Writ returned 
er in into the Common Pleas, before the Ju- 
5 ſtices there, Is gaod ; and they ſhall 


proceed 


/ 
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proceed thereupon; if the Lord hath 
not any Court to hold Pleas of this 
Matter. 5 

And te And it ſeems, that the Lord ſhall 
mow „ not have his Action againſt the De- 
Aion fur mandant, for ſuing the Writ in the 
fair Common Pleas, if he hath got no 
*hre. Court to hold Plea thereupon, and to do 
Right unto the Party. | | 
Where be But if the Lord hath a Court to 
Te hold Plea, then he may have a Proki- 
n. bition to the Juſtices of the Common 
Pleas, that they do not proceed .upon 
the Plea, otherwiſe not. Cuære de 
Boe. 
Where a When the Husband, being Lord, aliens 
ait Lands to hold of the ſupream Lord, of 
Curiam Conſequence they are no. more Atten- 
uam, i» dant to his Court; and therefore 
imple there is implied a Dominus remiſit Cu. 
riam ſuam; fo that no Action lies 
for the Heir, for bringing the Writ in- 
to the King's Court, ſince the An- 
ccſtor remitted his Court, by ſuch Alie- 
nation; and no Action lies by the 
Meſne Lord; becauſe the Title of the 
Wife begins before the Tenure aroſe to 
him; for the Ves Title ariſes from 
the Seiſin of the Husband, which was 
preceding the Alienation, whereby the 
Alienee is attendant upon the next 
Lord, and by Conſequence, the Court 
3 . | 15 


Of Dawer. 367 
; remitted to the Crown by Aliena® 
„ TY WS 
And this Writ of Right of Dower, Where a 
leth where a Feué is endowed of Par- Wife is 
cel of her Dower, and ſhe would de- CE 
mand the Refidue againſt the ſame her Dower, 
Tenant, and in the ſame Town; then. % f. 
ſhe ought to ſue this Writ of Dower ; Mess ef 
for the Words of the other, viz. unde Niebt of 
whil habet, will not ſerve, becauſe that 
he hath received Part of her Dorer; 
and therefore, of Neceſſity, it behoves 
her to ſue this Writ of Right of Dower, 
to recover the Reſidue; and the Writ 
ſhall be directed to the Heir, or to his 
Guardian, if he be in Ward, as a Writ 
o Right Patent ſhall be, G Wo. 

The Reaſon of this is, becauſe the 4nd the 
Poſleflory Writ, as the Writ Lade nil —_ 
habet is, muſt demand the whole Dower 
of the whole Eſtate of the Husband ; 
and that Poſſeſſory Writ ſhe can have 
but once; therefore if ſhe omits out of 
the Writ of Unde nil habet any of 
the Lands which the Husband was ſci- 
{d of, during the Coverture, ſhe is put 
. 15 * of Right of Dower quoad Where 
tne Lands, 255 F 

And if a Femme loſes her Land which 3 
ſhe holds in Dower by Default in a be may 
Precipe quod reddat ; yet, according ir of 
to the Opinion of ſome. Men, ſhe ſhall Right of 

EE nog have Dower. 
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have a Writ of Right of Dower; but 


it ſeems by the E uity of the Statuto on 

of Meſt. 2. c. 4. That if a Feme loſe, * 

by Default, the Land whereof ſhe hath MI 2 

had Dower, that by that Statute ſhe ml 

may have a Ouod ei Deforciat, to re- © 

cover that Land; and before the Sta- tho 

tute, ſhe had no Remedy to recover _ 

the Land, but only in an Action of il ® F 
Diſceit, if ſhe were not ſummoned. Jo 
Tenant At Common Law, if Tenant for Life cl 
for pr was barred in the Peſleſſory Action, he 21 
a Peſſeſſry never could have the Action Droitural; i 
= but if he was barred of his Seiſin, as 155 
| have a he was in the Poſſeſſory Action, he was * 
Droitural barred of his Right for ever; and the ) f 
1 Reaſon is, becauſe no Body could have 7 | 
Law. A final Judgment to Perpetuity, to put [ 4 
the Lands in Peace, by the very Te- : 
nant, or Tenant in Fee-ſimple of thoſs il - f 

Lands, and that bound the Right for * 

ever againſt all Perſons, even againſt wa 

all Strangers that did not Claim within 1 , 

the Year and Day; but Tenant fi 5 

Life of Lands, claims the Seiſin only, Sf 
therefore whatever barred the Seifin, 7 es 
was a Bar to their Right, ſince they CO 


had not a meer Right, diſtin& from the 
Seiſin; and therefore, if even the Te n 

nant in Dower was barred by Default, 00 n 
in a Writ of Dower, Lade nihil habet, _ 


the _ perfectly barred 1 the He 
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; but tauſe the Bar to her Seiſin was a Bar 

tatutoll to her Right; but if the Lands were 

loſe, Wl omitted in the Writ of Dower unde 

hath BN „r habet, the Judgment in the Writ 

e ſhe could be no Bar quoad the Dower in 

to te. thoſe Lands, becauſe the Judgment 

e Sta | was not concerning the fame ; but as 

cover E to the Lands mentioned in the Writ, 

wo ar ſudgment by Default was a Bar, till 

led. helped by the Statute of Weſt. 2. c-. 

y *. 4, which gives the Ozod ei Deforciat. 

on, 1 And ie the Femme hath Dower, and R 
4 i be the ſame by Atze, or Action bing be- 
m, as tried, it ſeems ſhe hath no Remedy but 5 25 
0 wa by Attaint; for it ſeems ſhe ſhall have Remedy is 
1 = nw Remedy to recover by a Writ of Ain. 
out YN Nr of Dower, becauſe ſhe had the 

, 1 Land once aſſigned to her in Dower ; 

| Ft and ſhe was in Poſſeſſion of the ſame ; 

Lt for ſo that the Title was executed, and ſo 

e he ought to ſue an Action of her own 

* wor, if ſhe | be afterwards de- | 

. orced. 1 „ | 
9? . For the Statute extends only to E- The Rea- 


ates for Life, or in Dotver, where the hen. 
Seiſmn, 5 
Tenants loſe by Default, and not 


e they en . | 
ere they are barred by Judgment 

= - pon the Merits of their Cauſe. ; 

ofault „And after the Plea removed into the 25, Pr. 


| Common Pleas, the Proceſs is then a ½% after 
habet, emoval. 


rand Cape, and a Petit Cape; and in 
e Heirs Court, the Manner is to make a 
BY . - © PR 
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Whered- And alſo it appeareth in the Regi- 


The Form RE A. ſalutem. Precip. tibi quid 


Heir for 
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_ Proceſs in the Nature of a Symons, and 
of a Grand and Petit Cape; and the 
Writ to the Heir is thus, 
REX A. ſalutem. Pracip. tibi quid 


of the . | * | 
Wric. que fuit uxor C. de tertid parte decen 


acr. terræ cum pertinent. in W. quan 
clamat tenere de te in dote. per liberum 
ſervitium tertiæ partis umiuis denarii per 


Annum, Fro ommi ſervitio quod ei de. 
forciat, Oc. TO 


Dower o And alſo a Feme may have a Writ 
a Moiety. of Right of Dower of the Moiety, ac- 
cording to the Uſage of Gazelkind, 
where ſhe hath received Part, and is 
deforced of Part. 


. ſter, that the Fene ſhall have a Writ 
of Right of Dower directed unto the 
Heir himſelf, where he himſelf de- 
forceth her of the Profits of an Office, 
and the Writ is thus, | 


of the . Plenum rettum teneas B. de tertia part 
Dower, exttuum provenientiumade Cuſtodia(Tabl- 
ro the Abbatiæ Weſtm. & de tertia parte triun 
the third Rodarum terre units Rode prati, © 
Part. redditus tot per Annum & lagenarun 
cerviſie vel tot ferculorum per Diem oil 

per ſeptimanam vel per Annum Cl 
pertinentiis in villa Meſtm. quas i 

auat pertinere ad liberum — 

. ſau 


Df Dower. 


377 
', and ſaum quod de te tenet in dote & | 
d the tenere clamat de te in liberum ſer- 
| oitium inveniendum tibi tertiam par- 
one tem Cuſtod. pro Cuftodia Gaole pre- 
eas 


dict. & porte ejuſd. Abbatiz 2 omni 


decen ſervitio quod ipſa deforciat, c. Vide 
Juan 15 Ed. 3. Dower 8. . 
11 per Dower demanded of the Profits com- The Pre- 
er de- ing from a Fair de N. 11 El. 3. Doev. R= 
yy 85. C. Lit. 32, Dower is demandable 
Wiit of the Moiety of Srallage, coming from 
Y, 3 Bl the Fair of D. and good, without 
tkind, laying the Moiety of the Profits of | 
and h $/allage, for Stallage is a Profit. Ra. Ent. Of Stal- 
234. De tertia parte exit. & profic. lige. 
Regi. 1; quodam mercato quoliber anno in 
L Writ fefio. S. Mich. 12 Ed. 3. Dower may be 
to the well demanded of the Third Part of the 5 
f de- Profits of a Bailiffs Office, Parker. Ons 
Office, WI Ge. without demanding the Third Part 
| of the Office, becauſe entire; dubita- 
| uo tur in the Office of F. v. 45 Ed. z. 
alf Dower 50. where the Peme is endowd 
(ao BY of the Third Part of the Profits of a 97e Mil 
u Mil, and had the Freehold of the — 
ti, C Third Part of the Mill in her. 21 Ed. 3. Dower, 
2 5 - Dower, of — - hird Part of the PL 3 H.5- 
5 ce of the Marſhalſea. 
% And by the Writ — appeareth, that Sher 1 
5 : the Feaue ſhall have a Writ of Dower > pong 


ok what is appendant, or appurtenant 
Es to 


purtenants 
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 DeQuas- lieth where a Man dieth ſeiſed of a 


hes x after the Death of the Hrsband, the 


given. the Statute is recited in the Writ; and 
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to the Land which ſhe holdeth in 
Dower, if ſhe be deforced thereof. 


Df a Mrit De Quarentina Habenda, 


The n The Writ of Onarentina Habenda, - 


_ . Meſſuage and Lands, and immediately 

lies, Heir, or he who ought to have the 

Lands after his Death, will put the 

Wife out of the Meſluage, Oc. then 

the Wife will have this Writ ; for by the 

Statute of Magna Charta, cap. 7. the 

Nie ſhall remain in the Capital Meſ. 

ſuage after the Death of the Husband, 

forty Days, if it be not a Cafthe, and 

Tlat it is that Writ is Picountiel, and ſhall be di- 

a Hrit refed to the Sheriff, and he ſhall hold 
C927] Plea theroot © * * 1 

By what This Writ was given by the Statute . e 

Statute of Magna Charta, c. 7. and therefore 


it was for the Time which the Jife doch 

was to continue in the Hnsband's Houle, 

and until ſhe had got an Aſſignment of 

her Dower ; and that the unnatural 

| Heirs ſhould not turn her out imme- 

diately ; therefore the Writ is Vicoun- 

tiel, that the Sheriff might reſtore her; 

in Caſe ſhe was put out before the for- 
ty Days were ended. 5 

| And 


And the Writ is in this Form, | 


2d D. accepinms quod cum in Magna 
of B ate th "Rbeveavidun Angliæ conti- 
tely netur, quod vidue maneant in capitals 
the WM Meſmagio maritorum ſuortm per dies 40. 
the niſn Me ſſuag. illud caſtr. fit, infra 
the quod tempus dotes fue aſſgnentur eiſ- 
then dem, & quod interim habeant rationabi- 
the a eſtoveria de bonis corumdem, J. de C. 
the ipſam B. ftatim mortem præditt. 
Veſ. ri ſui, de capitali Mefſuag. quod fuit 
and, ejuſdem D. in H. licet nec caſtrum ſit, 


nec dos ei aſſignata fuerit, uiolenter ejecit, 

& ipſa eſtoveria ſua de bouis einſd. 
D. percipere non permittit, ad ipſius 
B dammum non modicum & grava- 
nen, & contra tenorem chartæ prædidtæa, 


tute 

fore & quia præiat. B. injuriari nolumus 
and in hac parte vobis præcipiume, quod 
Vife vcatis coram wobis partibus predict. G 
uſe, auditis hinc & inde earum rationibus 


eilem B. pleuam & celerem juftitian inde 

feri faciatis juxta tenorem chartæ pra- 
liddæ, ne pro defettu juſtitiæ qusrela 
ad nor venerit, Teſte, Cc. 


And upon that Writ, the Sheriff ſhall 
award Proceſs againſt tic Party, to 
Bb3 come 


NE & vicecomiti ſalutem, or, ballivis 5 Form 
ſuis ſalut. Eu querela B. quæ fuit uxor we. 


3744 Ok Dower. 

— . come and anſwer the ſame, and ſhall 
dem, not ſtay until the County-Court be 
himſelf holden; for this Writ is a Commiſſion 
there. to him, and upon the ſame he ſhall 

immediately make Proceſs to anſwer, 

Gc. within two or three Days, accor- 

ding to his Direction; and thereupon to 
proceed as Juſtices ſhould do in a Com- 
miſſion of Oyer aud Terminer, &c. 


Dower unde nihil Habet. 


4 Writ f A Writ of Dower unde nihil habet, 
Dower lieth in Caſe where a Woman taketh 
bil Haber, a Hzsband who is ſole ſeiſed of Land; 
where it or Tenements, to him and his Heirs, in 
fer. PFee-fimple, or to him and the Heirs of 
his Body; or if the Husband, during 
his Marriage, be ſolely ſeiſed in Fec- 
ſimple, or Fee-tail of ſuch Eſtate, that 
the Iflue begot between him and his 
Wife, may inherit the ſame; then if 
the Huſband doth alien the ſame, or 
dieth ſeiſed thereof, or be diſſeiſed and 
dieth, his Wife ſhall have a Writ of 
ower unde nihil habet, againſt him 
who is Tenant of the Freehold of the 
Land, or againſt him who is Guardian 
by Knighi- Service of the Land. 


Ot Dower, 375 


ſhall 3 e 488 

— And the Form of the Writ is thus, 

iſſion i E 
ſhall REX vic. ſalem. Mandamus vobis The Form 
ſwer, wd juſte & fine dilatione redd. B. que Min 
CCor- 2 uxor C. rationabilem dotem ſuam, Lais. 


que ei contingit de teuemenio quod fuit 

predict. C. quondam viri ſui in N. 
unde nil habet, ut dicit, & unde que- 

= quod A, ei deforciat, & miſts, 
2 e 


Note; Altho' the Writ be conditio- — 


abet, 

. . / dant not 
keth nal, zifs fecerit, Tust ſummoneas, yet 3 
ands tbe Demandant is not bound to ac- 2099 ther 
rs, In cept the Tender ia pais ; for then the B 9 


ſhould loſe her Damages for the Time 
paſt; nor is the Tenant bound to tender 
it there; and yet he may plead in the 
Common Pleag,/touts temps priſt. 11 H. 4. 
62. 11 H. 4,/40, 14. | 


en if It is plain the Me cannot have Da- From what 
, er mages but from the Time of her De- 77 
and BY mand, becauſe the Tenant of the Land an: 7» 
it of Wl cannot ſet out the Dower, till the bene Po- 
him me be there to accept it; and ther- 


fore when the Writ of Dower comes 
to him, he is not bound to ſet out the 
Dower ; Becduife the Dowre/F is not 
with the Sheriff to accept it : Indeed, 
if ſhe comes with the Sheriff, it will 
make a Demand in pais, from thenee 
"WY EE. 


376 D Dower. 
te to recover her Damages in the ſame 
au, a. Manner as if ſhe had made her Re. 
ways rea- queſt before the Writ brought; but if 
0. ſhe has not made ſuch Demand in pair, 
the Defendant may plead toute temps 

prift, ſince, us it is ſaid, he is intitled to 

the Profits, till Default; but he can- 

not plead forts _ pri ſt, againſt her 

after an Eſſoin caſt; becauſe by that, 

his Delay appears on Record. 


And againſt the Guardian the Writ 
1s thus, WIERD an ot 


The Form Pracipe A. cuſtod. terre J. quod red- | 
| -— ay . dat, Oc. B. que fuit uxor D. Oc. 
gainſt the 9 H. 5. 4. Note 13 Ed. 3. Brev. 242. 
| Guar- if he be Guardian of the Land and 
dan. Body, he ought to be named ſo in the 
Writ ; otherwiſe it ſhall abate. 18 Ed.2, 
| Brev. 832. En A ne 
That , Becauſe if the Dowreſs do not name 
med cur. him Guardian of both in the Writ, ſhe 
dian. does not intitle herſelf to the Action 
- againſt him; for he is not to ſet out 
Dower for her, but as Guardian of the 
— . „ 
rgb to. And note; She ought to make him 
= ol Heir by the Writ to him that was laſt 
Heir to ſeiſed. 11 Ed. 3. Brev. 471. becauſe if | 
tim left the Writ be brought againſt the er 
_ : X of 


Of Dower: 

of the Aſſignee of the Husband, unleſs 
he ſhews that the Tenant is Heir to 
the Perſon that was laſt ſeiſed, ſhe does 
not intitle herſelf to an Alignment 
from him. 

Otherwiſe be ſhe is endowed ad 
ofiun Ecciaſi ze, it is thus, 


Preci pe A. quod redd. B. que fair Pratie 4 
uxor C. cent. acr. terre, cum pertin. um, 

in N. de quibus prædict. C. quondam Ecoleſis. 

voir ipſius B. eam dotavis ad oſtium El.. 
cleſie, quando eam deſponſavit, unde * . 


habet, Ge. 


And if he be endowed De ſenſu 
patris,, then thus, 


Precipe A. quod dies B. ug ait; Ex afſen- 
u#xor C. cent. acr. 2 Ger. 1 qubus A us 
pradift. & filius & hares r A. 

quondam viri ipſius B. de aſſenſu & vo- 

luntate ipſius A. patris ſu, eam dota- 

eit ad off. Eccleſte, unde, G. 


And the Writ of Dower ads nibil Dower 


habet, may be ſued.in the County be- bil haber. 
fore the Sheriff, by a Juſticies, and a may be 
Mie ſhall be endowed of an Advow- 7 e 
ſon, Villains, Commons, Gc. and of Sheriff by 
other Profits and Liberties of which =. Jutti- 


ber Husband had any Eſtate of Inheri- - 
ance, 
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tance, which Eſtate the Iſſue, betwixt 
them, by Poſſibility, may inherit, 6c, 


And the Vie may ſue a Writ of 
Lands or Tenements in London; and 
the Writ ſhall be directed to the Mayor 

and Sheriffs of London, and it ſhall 
be ſuch: 1 


Precine REA majors & vic. Lond. ſal. Pre. 
tothe cip. cult, quod Tuſticiatis A. quod jf 
of Low & ſine dilatione & ſecund. conſuet cio, 
dan. noſtræ Lond. redd. B. quæ fuit uur 
C. rationabilem dotem ag Jude ei com 

tigit Oc. in Lond. & Fuſticiatis D. 1 
quod juſte, &c. & ſecundum, c. reddat bet 
eidem B. rationabilem Gc. in eadem ci- Ml 

oitate unde nihil habet, Cc. ut dicit, ¶ © 

Cc. & unde quemtur quod præditt. A. C it n 

D. ei deforciant, ne amplius, Go. Teſte, the 


Ge. | 


power in And by that it appears, that a Wo- , 
— man ſhall have a Writ of Dower in End 
wral Tx London againſt ſeveral Tenants by a Nett 
zauts. ſeveral Fuſticies in the Writ, as well Wl "ot 


as ſhe ſhall have the Writ of ' Dower 


againſt feveral 'Tenants by ſeveral Pre 
cipe's, and all in one Writ, and the 2 
Proceſs is Summom, Grand and Petit 1 
Cape, in the Common Pleas” 5 
2 | | bt 


A. brought 


ti, D. 
reddat 


a Wo- 


ver in 
by a 
5 el 
Dower 
Pra- 
d the 
Petit 


ought 
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A. brought Dower. againſt B. de li- One cam, 
ro tencmento in C. & D. B. appear: 2. nf 
ed; and before Plaint made, ſhe brought of Dower 
mother Writ in the ſame Vill; this niet. 
Writ ſhall abate, though no Plaint a7 ane and 
was made before; for by Shard, one the ſame 
ſhall not have two Writs of Dower 4 a 
unde nihil habet, againſt the ſame Te- ſpall abate. 
rant, in the ſame Vill, if it be not 
upon Special Matter; as if the Tenant 
purchaſe other Lands, after the firſt 
Writ, whereof ſhe is dowable. 11 E. z. 

Brew. 476. Otherwiſe it is of an Aſſize. 
39 H. 6. 12. 

The Writ of Dorver being returnable Where 
before Juſticiafiis reſident. the firſt zen ma, 
Writ is depending at the Time of the i, 
cond Writ purchaſed; and therefore 
it "ay be pleaded in Bar thereof, if 
they both relate to the ſame Lands; 
but in the Caſe of the Aſſige, if the 
firſt never be returnable before the 
Juſt. itiuerant. the Commiſſion is at an 
End; and a ſecond Writ may be brought 
at the next Ages, ſince the firſt can- 


not be ſaid to be pending. 


Ok Admeaſurement of Dower. 
Where a 


The Writ of Admeaſurement of .Dow- yz + 
r lieth where the Heir, when he is Admea- 
0 o 3. gt a ure ment 
within Age, endoweth the Wife of more ef Power 
| than erb. 


330 Ok Dower: 
m. than ſhe ought to have Dower of, or 
i. if the Gruardian endoweth the Wife of 
more than of a Third Part of the Land 
of which ſhe ought to. have Dower, 
then the Herr at full Age may ſue this 
Writ againſt the Mie; and thereby ſhe 
ſhall be admeaſured, and the Surplu: 
ſage ſhe had in Dower, ſhall be re- 
| ſtored to the Heir; but in fuch. Caſe, 
there ſhall not be aſſigned a-new any 
Lands to hold in Dower, but to take 
from her ſo much of the Lands as ſur- 
paſſeth the Third Part whereof ſhe 
ought to be endowed; and he need not 
ſet forth of whoſe Aſſignment ſhe holds, 
17 Ed.3. 66, a View is not grantable on 
this Writ 17 Ed.; 67. cont. adjudg d, 78, 
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The Heir Age, ſhall have an Admeaſurement of 
Age. Dorver of his own Ailignment. 7 E. 3. 
A Admeafirement B. but if the Heir, at 
— o full Age, aſſigns Dorper, he ſhall not 
fen Age have this Writ againſt his own Aſſign-· 
pan . ment. 6 H. 3. Admeaſurement 18. 
Where . And if the Heir within Age, befor 
geiz, the Guardian enters into the Land, do 
dal Bass aſſign to the Wife more Land in Dower 


the yr. than ſhe ought to have, then the Guar- 


— —— 
Py. — —— 2 - — 
2 n % 


ment againſt the Wife, by the Statute 
of Feſt. 2. c. 7. and if the Guardian 
brings urſue 
againſt the Wife, yet the Heir at his 
1 1 1 | 


3. 20. and it feems that the Heir within 


diam ſhall have the Writ of Admeaſure- 


the Writ, and does purſue it 


ful 


intitl 
Law 
Adm 
Was 


proce 
been 
Tl 
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full Age, by the ſame Statute, ſhall 
have the Writ of Admeaſurement of 
Dower againſt the Wife. 
And the Writ is Vicountiel, and ſhall 
be ſued in the County before the She- 
if, and is thus: . | 
NE vicecomiti ſalutem. Oueſtus eſt TheForm 
whis A. filius & heres B. quod C. que thereof. 
fuit uxor prædict. B. plus habet in do- 
tem de libero tenemento quod fuit præ- 
tif. B. quon dam viri ſui, in N. quam 
here debet, & ad ipſam pertinet habend. 
ideo tibi precip. quod juſte, &c. admen- 
ſtrari facias dotem illam, ita quod præ- 
ttt, C. non habeat plus in dotem de hæ- 
red. præditd. A. quam habtre debet & 
d ipſam pertinet habendum ſecundun 
ſwionabilem dotem ſnam, & prædictus 
A. habet de dote illa id quod here de- 
it ( ad ipſam pertinet habendum ne 
alin, Oc. Teſte, Or. | 
The Writ of Admeaſurement lieth e, 
won the Aſſignment of Dower by the # tie 
Hir, within Age, or his Guardian; Yor a 
cauſe any Act of ſuch Heir cannot . Dower, 
ntitle her to more than is due by the A be 
Law; and by Conſequence a Writ of 3 
Admeaſurement muſt lie, and there CR, 
vas no View in this. Writ ; becauſe it 
oceeded on a Suppoſition, that it had 
been viewed, and found to be more than 
ue it BE: Third Part; and therefore to have 
| allowed 
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allowed a View afterwards, in order to 
ſee ſuch an Error, was to ſuppoſe that 
the Writ had originally no Foundation; 
hers it is and it was Vicountiel, becauſe it was 
Vicoun- preſumed the firſt Aſſignment was in 
eel. the Court of the Heir ; and if there 
was any Miſtake there, it was to be rec- 
_ tified in the Court of the Sheriff, 7d: 
6 13 E.3. Admeafurement 17. Yet Bratton 
Fhere it x ſays, if ſhe hath Lands in Docver in 
Juſticia- divers Countries, there it ought to be 
riis. coram Juſticiariis; and note, there the 
Tenant ſhall have ſeveral Writs, 
ri So note firff, In every Writ of 4 
be md, Meaſurement, all the Land which he 
lat in the ſame County, ſhall be nam d 
| and admeaſur d. 
Where Secondly, If he hath Lands in ſeue- 
een F: wi ral Counties, there ſhall be ſeveral Writs 
ral Writs. and ſeveral Extents of the whole Land; 
whereof the Party died ſeiſed; and it 
ſeems he may have one Coant and one 
- Admeaſurement. Ouære how it ſhall be 
made. 13 Ed. 4. Admeaſurement 1). 
yet note 7 A. 2. ibid. 4. the Defendant 
was put to anſwer, notwithſtanding this 
Exception. SY pn 
T1 Re- The Reaſon why the Writs mult be 
fon wbly coram Fuſticiariis, where the Lands are 
e, 3! in ſeveral Counties, is, becauſe the She 
ram Ju- riffs of two Counties cannot ſet out a 
| Riciarits. perfect Dower; for they cannot w_ 
9 80 1 
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out of their Cities, in order to do it; 


der 
e * and the Dower might have been Right 
ation; in the whole, though it was out of Pro- 
t was Portion in one of the Counties; there- 
vag in fore there is no correcting Dower ſet 
ther forth in two Counties, nor conſidering 
e rec. tt whether juſt or not, but only by con- 
Vie idering it coram Fuſticiariis ; but the 
„aon Tenants muſt have ſeveral Writs, be- 
er in cauſe an Inqueſt muſt be taken before 
' to bel the Zuſtices in ſeveral Counties; but 


to there be ſeveral Writs, yet the 
Count muſt be upon them all, becauſe 
the Queſtion before the Court, is touch- 
ing the Aſſignment of the Doever, 
which is one entire Thing; and there- 
fore the Judgment muſt be of the Af- 
\ ſeve- [gnment upon all the Writs, tho' the 
write Lgueſt muſt be ſeveral upon each of 
Land. them. It ſeems the Izqueſts muſt be 
and it taken in every County, where the De- 
nd one fendant is dowable, of how much more 
hall bei {eſs than a Third is aſſigned in every 
nt 1% County; and upon comparing all the 
dendaut i queſts returned, the Juſtices are to 
ing this ere Judgment, that the Heir ſhould 
recover thoſe Acres that were over aſ- 
igned, and by the Conſequence of that 


ere the 


of A. 
ich be 
nam d 


nuſt be 


nd; ary judgment, the Defendant will hold the 
he Se- elt as a reaſonable Dower. _ 3 
t out e And, it ſeems, that in the Chant the cel, 


Concluſion is, Et 7 oduci 5 
t mes Cncluſion is, Be inde producit ſeftam So of 


— muſt be. 


EP —— 
: a * N * 
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G petit admenſurationem c. as in the 
Count of Admeaſurement of Paſture 
and if the Dowireſs can plead nothing in 
Bar of the Admeaſurement, her Man. 
How the ner of pleading is, FVenit & Defendit 
22 vim & injur quando, Oc. & concedit 
admenſurationem pred, fieri, Oc. ideo 


| The a. præceptum eff tic. (of the ſeveral Coun- 


ward of 
the Writ. 


ties) quod aſſumptis ſecum 12 lib. G 
nec, Gc. in propria perſona ſua acce- 
dant ad preditiam terram admenſu- 
randam, $a quod per eorum ſacr um ad- 
menſurari faciant terram illan, ita 
quod prædict. Defend. nil beat in illa 
plus in dotem, quam ad ipſam pertinet 
. habendum, ſecundum: dotabilem dotem 
ſuam, & admenſurationem quam, Ge. 

Scire facias hic tali die ſub figillo, Cc. 
ſigillis, &c. NE „ „ 
When the Writ is returned, it is en- 

tered up in this Manner, . 

How PER quod pradiftus vic. adtunc G 


— - ©” ihidem admenſurari fecerit terr. illam, 


de, when ram per diſcretionem ſuam, quam per ſa- 


the Writ cy um 12 prob. & legalium hominunt 


zs return- a 3 
ed. hoc jurat. qui dicunt ſuper ſacramentum 


fuum, quod in villa de H. x. acre terre 
funt aſſignate præd Defend. plus quam 
illa habere debet, & plus quam ad ip- 
ſam pertinet A rr ratio- 
nmabilem dotem ſuam, and then the Judg- 
ment is, Cuod (the Heir) recuperet *. 
acras terre præditlag. And 


And where the Lands are in ſeveral 2 
Counties, there are ſeveral Inqueſts, and A. 
one entire Judgment ; for the Number | 
of the overphas Acres are contained in 

all the Inqueſts. , Ra/tall's Entries, Ad- _ 
meaſurement de Paſt. fol. 23. 

* for the Guardian, the Writ is 

thus, 7 


; Oneſtns eft nobis A. Cuſtos terre & he- Writ "LY 
red, C. quod B. que fuit amor predict. an Guar: 
C. plus habet in dotem ipſius, Oc. ita 

quod non habeat. plus in dotem; Cc. GC 

quod prædict. Cuſtos habeat; &t. ne am- 

plins, c. Teſte, &c. 


F 
ty, the Plaintiff may remove it with- Plainiff 
out any Cauſe ſet. forth in. the Writ ; % Pi 
* (EL. Arrears ea, 
and the Defendant may, likewiſe re- withour | 
move it without any Cauſe in the Writ, T. 
BT. Rho | „ "fool £ 
as 1 Replevin. n on 2 YE Os 
And if the Writ be removed into The Pr. 
the Common Pleas, by 4 Pore, and ceſs, ant 
ow 1 LN 5 aobom 
Proceſs be awarded againſt the Defen- te Ad. 
ants, according to the Statute, which Te4/wre>,. * 
is Saimotis, Attachment and Diſtreſs, yaa 
7c. then the Sheriff cannot make the 
dmeaſurement, but to extend all the 
eg particularly; and to return the 
kame into the Common Pleas; and 
CE. theres. 


Os 


thereupon the Admeaſurement ſhall be 
made by the Juſtices 
And if the Guardian aſſign for Dow 
er to the Wife, more than ſhe ought 
to have, and afterwards grants oye 
his Eſtate, his Aſſignee ſhall not have 
a Writ of A4dmeaſarement. Note theſe 
Points following are well reſolved. 
Where the Firſt, If the Guardian aſſign Dower 
e to and grants over the Ward, the Crantes 
Mit. ſhall not have Admeaſurement. 
Where the Secondly, If the Anceſtor aſſigns Dow 
Heir, and er, and dies, the Guardian of his Heil 
mot the ſhall never have Admeaſurement, bu 
70 have it, his Heir ſhall have it; but this ſeem; 
| to be in Caſe where the Anceſtor wa 
within Age at the Time of the Aſſign 
mt. EE 5 INS 
Where tle Thirdly, Where the King ſeiſes 
1 ard, to which he hath no Right, th 
it GCuardian ſues an Ouſter le main, ani 
has it, ſalva dote, it ſeems, in this Cak 
the Guardian ſhall have Admeaſure 
4, ment ; otherwiſe it is of the Aſligne 
Where the or Grantee of the King. 7 R. 2. Ad 
Heir qual nenſurement 4. Note there alſo, if th 
7 Diſſciſor endow the Wife of more tha 
The Rea- a Third Part, the Heir ſhall have 
fon why I ſſiſe. ) (On wo of aan 
I 450 Reaſoa is, becauſe the Grant 
it, and not comes in under the Guardia, and ther 
25 fen fore is bound by his Acts; but if the * 
Age. | | | N 
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be of full Age, and aſſigns Dotter, and 5 
dies, his Heir ſhall have no Writ of 
Admeaſurement, tho' he aſſigned too 
much, becauſe he is bound by the Act 


of his Anceſtor; but if the Heir be 72 = 


all be 


Dow 
 Ought 
S Ove 


t have vithin Age, and aſſigns Dower, and be within 
te tel des, his Heir being of full Age, het 4 
d. ſhall have a Writ of Admeaſurement, | 
Dower Wl becauſe his Anceſtor was not bound by 
1701198 tis At, during the Minority; but if 
5 the Heir be within Age, when he aſ- 
is Dow fens Dower, and dies, leaving an Heir 
nis Hen vitnin Age, ſuch Heir ſhall have an 
Nt, bull aameaſurement when he comes of full 
is ſeem Age, when he may be thereby bound; 
tor wah ad the Guardian ſhall not have there- 
Aſſign iy a new Admeaſurement during the 

„ llnority, becauſe he mult take the E- 
ſeiſes late in the Condition the Anceſtor left 
ght, thi t tho ſuch Aſſignment of the Anceſtor 
1:71, "ns to the Prejudice of the Guardian. 
his Call And if the Diſſeiſor endows the Wife m_ 
meaſure more than a Third Part, the Heir pail bars 
Allgnot 11 have an Aſſiſe, becauſe he had no an Ae. 
= Al light, to aſſign Dower, and therefore 
o, if tte wife does not come in under a Per- 
ore than who had Power to make an Aſſign- 
have nent, quoad that Part which is more 

in her Dower; ſo that in that, ſhe 
Gram looked upon as a Diſſeiſor; and by 
nd ther Wanna the Heir may have an 4/- 

e. e | | | 


the He 
- Cc 2 And 
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pere te And ſo if the Heir, within Age, 4 
Career ſigns to the Wife more in Dower tha 
a Writ of ſhe ought to have, Oc. the Guardia 
fame in Right may have a Writ of Adnes 
1 7 ſurement ; but if he Grants over his E 
but not bis ſtate, his Aſſignee, who is Guardian i 
Vene. Pact, ſhall not have the Writ, becauſ 
it was a Thing in Action given to hi 
and the Heir ſhall have a Writ of Ad 
meaſurement of Dower for Dower af 
ſigned in the 'Time of his Anceſtor 
Hoc videtur, if the Anceſtor was with 
Age at the Time, G. 
Where te And if a Voman be endowed | 
Heir %, Chancery by the Ning, the Heir ſhal 
Iz: have a Writ of Admeaſurement again 
and tbe her, if ſhe has more aſſigned unto he 
3 for Dower than ſhe ought to have. a 
by Ale, upon Recovery of the Third Part i 5, 
ei Dower, the Sheriff aſſigns a Moictyl, e 0 
regen the Tenant hath no Remedy  agair 1 ay 
the Sheriff by Ale, but he may ha PF 
a Scire facias to aſſign Dower de non 


| ; n In; 
23 NK. 2. Execution, 165. Vide 21 ihr. 


; | 7. 29. . | 
d, Dower alſigned by the Infant, mot. 
wot tobe than was neceſlary, ſhall not be ava ; 
Kar, v ed by Entry. Vide 10 Ed. 3. 21. Du 
ary. | : 
er ſhall not be admeaſured by a W Care 
of Dower, 19 Ed. 3. Quare Impei berefe 
154. Lt * 
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The Reaſon is, when the Feme re- Where the 


\e, al .oyers Dower, and the Sheriff aſſigns it 3 
wer tha by Award of the Court, and by the In- 1 g- 
_ queſt of twelve Men, the Sheriff is no 97; 94 
. Wrong-doer, tho he aſſigns more than dan have 
1 ter Share, ſo that the Heir can have 2 . 


1 Afiſe againſt him, but he muſt ap- 

ly himſelf to the Court for a new 
nqueſt ; and therefore muſt call in the 2% 72 
Tenant in Dower, by Scire facias. nant to be 
And when the Heir aſſigns, during his 2% eine 
Minority, more than is neceſſary, he facias. 
annot, at his full Age, avoid it by 

Entry, becauſe Part is well aſſigned, 

ince ſhe was intitled to ſome Dower, 

ad conſequently he cannot avoid, but 

uad the Overplus, and ſuch Overplus 

cannot be diſtinguiſhed till it be ad- 
neaſured. 8 


Secondly, This Aſſignment was ſup- A4 Afien- 


becauſ 
to hi 
t of Ad 
ower al 
\nceſtor 
is With 


owed | 
eir ſhal 
t again 
unto he 
have. 
Part 


_ ped to be done with the Approba- me of 
Y a 1 ton of the Pares of the Heir's Court, ſuppoſed fo 
n = nd fo could not be avoided without be done 


n Inqueſt ; but if the J/ife brings a b 
Writ of Dower, and the Dover be ſet ai, 
ot under the Direction of the Court, % ty 
the Heir ſhall not have Admeaſure- "IF 
nent when he comes of full Age, be- 

auſe it is ſuppoſed the Court will take 

Care of the Intereſt of the Infant ; 
terefore its Act cannot be impeached, 

o' the F/jfe had thereby more than 
Coy. _ the 


de 21 þ 


fit, mo 
be avol 
21. Do 
Jy A W 
Inpel 


er Fut if the Wife, after the Aſſignment 


. 


2 ment. 
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Mick ſhe ought ; but Quere whether the 


may have Heir may not have a Scire facias, if 
a Scire the Sheriff has ſet out more than ho 
facias, ought; and if the Gyardian do. aflign 


noteyith- 


Randing Dower more than ſhe ought to hape, 
an Ingueſ: the Heir, during his Nonage, ſhall not 
have a Writ of Admeaſurement; but if 


he himſelf does, &c. then it ſeems rea 
ſonable that he himſelf, during hisNon- 
age, may have the Writ of Admeaſure- 
ment of Dower. Omnere tamen. 
8 Tien of Doever, do improve the Lang, and 
in Dower, make it better than it was at the Time 
— fom of the Aſſignment, an Admeaſurement 
ber by Ad- does not lie of that Improvement. 1! 
meaſure” TT. 3. Admeaſurement 10. 13 E. 1. ibid 
17. but if the Improvement be by 
Caſualty, as a Mine of Coals, or 0 
Lead, which are in the Land, G. 
which have been occupied in the Hul 
band's Time, the Doubt is the more; 
but ſhe ſhall not dig new Mines, for 
| that would be Waſte. 
A 2 The Diſtinctiom, touching the Mine 
rence ta- ſeems to be this, That where a Min 
= is not open, ſhe cannot work it. at all 
Sores of becauſe it will be Waſte; if it be open, 
Improve- and in Work, it ſeems to be only a c 
70. fol. ſual Profit; and a caſual Profit ſhall 
not avoid an Aſſignment, or be ſo ad. 


 meatured as to vacate it, ſince it 
Ns not 


. 


nant 


be er 


Kn“ 4 
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er the {Wot certain to continue during the Life 

1, if of the Dowreſs ; and therefore not to 
an hebe computed into the Value of that 

> aflgn N part which ſhe poſſeſſes, unleſs the Va- 

> haye, hne was coextenſive with the Eſtate 

all not shich ſhe is to have in it. 

but i And if the Auceſtor dieth ſeiſed, and Be 


he Husband die before he entereth in- — ä 


is Non. u the Land, yet the Mie ſhall be en- e the 
ealure- owed, tho' her Hnsband had but a 32 


poſſeſſion in Law. "Poſſeſſion. 
But a Man ſhall not be Tenant Aliter of 


by the Curteſy of Land, if the Miſe 2 TT. 
ud not a Poſſeſſion in Deed, if it be * 


rement rot in Special Caſes, as of an Adoow- 

nt. 1488 6, of Rent, where ſhe dies before the 

1. i108 bey of Payment. | ras 

be by And in that Caſe, if the King's Te- 

or oi rant die ſeiſed, and the 'Ter-tenant dies 

, Ge belore he enters, then the Wife ſhall 

e Huf be endowed. FW 
more i But if the Heir enters and intrudes Mere the 
es, for won the King's Poſſeſſion, and after- Wife ms 


wards dies before he ſueth his Livery, . 


Me the JYife ſhall not be endowed by the <ohers the 
TIP ; ich Heir i- 
| DU Latute of Prorog. Reg. c. 12. which Por i | 


at alls, that if the Heir intrude upon the 4 g 


open King's Poſſeſſion, that zullum accreſcit Poſſeſſion. 
Va Cl lib. tenementum. Where a Woman 
 thal'ftkes a Leaſe for Years of Land, ſhe 
fo ad ſhall not be endowed of the ſame 


> it i 


not Land, during the Term; accordingly 


c 4 


ou » 
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Where tbe where the Wife takes the Commitment 
bt of the Wardſhip from the Grant of the 
ed, ede ebe King, without any Execution of Dower, 
1 ſhe ſhall be barred of "Dower, during 
ed; if the the Nonage of the Heir. 6 H. 4. 7. But 
Heir be if the Baros be attainted, and dies, 
Feu and the Mie takes a Leaſe for Years | 
of the Land, from the Grant of the 
King g. the Heir of the Husband being 
alſo in Ward of the King for oth 
'Tenements that were intailed ; and af- 
terwards by Actof Parliament, orRepeal 
of Judgment, the Heir is reſtor'd, now ſhe 
Mall have her Dower; for that the Leaſe 
was made before the Title of Dower 
commenced. So if . makes a Leaſe 
to a Feme for Years, and afterwards 
they intermarry, 4. dies within the 
Term, his Mie ſhall be endowed. 6 H 
4. 7. 8. Sir John Cormoallis's Caſe: 
Dyer 76. Tenant at Will ſhall be 1 in 

| Dower of the ſame Lands. 
The Rea- The Reaſon of this Caſe is, becauſe 
ſon —_ when the 7/ife takes a Term, or has 4 
rl Term in the Land, by her own Act, ſhe 
agrees to hold it under the Reſervation 
| of the Rent; therefore ſhe cannot al- 
terwards recover a Freehold in that E. 
ſtate, which would make a Merger « of 
the Term, qucad that third Part; and 
by Conſequence” take away the Seri 


by which the Heir had for his 2 
. „ 
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. But 


| dies, 
Years 


of the | 


beino 
1 
nd af- 
Repeal 
5 be 
Leaſe 
Dower 
Leaſe 
wards 
in the 
. 6 H. 
Caſe; 
be in 


ecauſe | 
has 4 


ct, ſhe 
vation 
ot af- 
1at E- 
ger of 
- and 
Securi- 
Rent, 

finc? 
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ſince he could not afterwards diſtrain Wer the 
in that third Part for his Rent, and — > 
therefore fuch Term will be a Bar to of « Term 
the Wife's recovering Dower in that — 
Land, ſince ſhe has eovenanted with alites - 
the Heir to hold of him in another of the Ac- 
Manner; but though the Wife were ne 
Tenant at Will, ſhe may bring Doter, at Will. 
becauſe the bringing the Writ is a De- 
termination of the Will. And where 
the Eſtate, which the Husband hath _ 
during the Marriage, is ended, there 
the Wife ſhall loſe her Dower. _ 

As if Tenant in Tail do diſcontinue ye 
in Fee, and afterwards taketh a Wife, ſc ber 
and difſeiſeth the Dicontinuee, or the Dower by 
Diſcontinuee doth enfeoff him, and af- * 
terwards the 3 enant in Tail dieth ſei- 1 Inſt. 31. 
ſed, his Heir is remitted, and the Wife Per 4. 
hall loſe her Dower, becauſe the Heir 
is ſeiſed of another Eſtate of Inheri- 
tance than the Husband had during 
the Coverture. Pide infra. 

And fo if a Man have a Title of Ac- Where 
tion to recover any Land, and after- , 5 2 
wards he entereth and difeiſeth the Dower, the 
Tenant of the Land, and dieth ſeiſed, I 
and his Heir entereth, his Heir is re- _- 
mitted unto the Title which his An- 
ceſtor had, and the Husband's Wife 
ſhall loſe her Dower, for the Eſtate 
which the Husband bad i is determined; 


for 


Ot Dower. 


for that was an Eſtate. in Fee by 
Wrong, and the Heir hath the Eſtate b1 
in Fee, which his Anceſtor had by 1s 
Right. According to _this e = © 
a ie Ed. z... > 
Where the If a Man makes a Gift in Tail, re- 
Wife of the ſerving a Rent to him and his Heirs, 
— and afterwards the Donor hath a Wife, 
| Je endowed and dieth, and the Tenant in Tail dieth 
of a = without Iſſue, the Wife of the Donor 


394 


2t be 


Extins, ſhall not be endow” dof the Rent, becauſe 
the Rent is extin& ; for it was wierved 
upon the Eſtate- tail, which is ended; but 
altho' that the Tenant in Tail dieth 
without Iſſue, yet his Wife ſhall be en- 
dowed, becauſe the Land continueth, 

and is not determined, as the Rent is. 

Where te N. B. If a Rent be granted to J. . 
Wife ſpall and his Heirs, upon Condition that if 


have Dow- 
of a the Grantee or his Heirs be within Age, 


ws ber the Rent ſhall ceaſe during their Non- of 
deute age, the Mie ſhall recover Dower of Ml of 
during the the Rent againſt the Ter-tenant ; but I of 
Nees cefſet executio during the Nonage. 12 | I 
ht E. 3. Condition, Perkins fol.65. Pl. 277. dur 
Where be If the Grandfather dies ſeiſed, and Mo 
= of after the Father dies ſeiſed, and the the 
Hall „e Son hath the Land, and then the Wife mo 
| have Pow- Of the Grandfather is endowed of the De 
1 third Part of the 22 and dieth, yet I 
Grand; the Wife of the Father ſhall not have MI the 


third Part. Dower of the third Part. Oia dos de 
dote peti non debet. The 
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The Dowreſs holds of the Heir; 
but by the Inſtitution of the Law, ſhe 


is in of the Eſtate of her Husband; 


ſo that after the Heir's Aſſignment, ſhe 
holds by an Infeudation from the im- 
mediate Death of the Husband: Hence | 
it is that Dower defeats Deſcent, be- Mere on 
cauſe the Lands cannot be ſaid to de- feats De. 


ſcend as Demeſne, which are in Te- ſeerr. 


nure, and the Affienment of Dower 

being in Nature of Infendation, and 

taking Place immediately from the 

Death of the Husband, there are only 

two 'Thirds which delcended as De- 
meſne: Hence the Maxim aroſe that 

there could not be Dos ex dote; for if oxi 
there were Grandfather, Father and Son, Wow 
Oc. ut ſupra, the Mother was not in- dote. 
titled to be N of a third Part of 

that Third, becauſe it was in Tenure 

of the Grandmother, during the Life 

. the Father, and he was neyer ſeiſed 

of it. eas 

But if the Grandmother had died, Where the 
during the Life of the Father, the pd © 
Mother ſhould be endowed ; becauſe e 
the Tenure of the Dowreſs's Grand- 
mother was determined, and ſo was 
Demeſne in the Life of the Father. 

So if the Grandfather had enfeoffed 
the Father, and died, and the Grand- 
mother had recover rd Dower of the 

Father, 


7 
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The like Father, and then theFather died, theMe- 


1 ther ſhould be endowed, not only of the 
tbe Grand- Eſtate in Poſſeſſion, but of one Third 
_—— „in Reverſion, of that Part (oig.) which 
Deer. the Grandmother held in Dower, becauſe 
the actual Seiſin of the Father, by the 
Feoffment, was before the Tenure of 
the Grandmother took Place upon the 
Eſtate, tho the Title to ſych Tenure 


was precedent ; therefore the Title of 


the Grandmother does not avoid the 
Feiſin of the Father, which he attain'd 
the precedent Livery, but only bur- 
thens it with an Eſtate for Life; fo 


that the Seiſin of the Pather, in this 


Caſe, being not defeated by the Te- 
nure of the Grandmother, as it was in the 


former Caſe, ſuch Seiſin muſt there- 


fore be eſtcem'd to have Continuance 
during the Coverture; and from this 
Notian it is clear, that if Tenant in 
Tail difcontinues, and after takes a 


Wike of Wife, and diſſeiſes the Diſconti nuet, 


be Diſei- and dies, his Wife ſhall not be endow'd, | 


ſr of the becauſe her Tenure muſt ariſe out of 
wwe ſbalt the Eſtate gained by Diſſeiſin, and by 
not be en- Conſequence, ſuch Tenure is defeated 
uu, by the Remitter ; for ſhe cannot hold 
of the Heir, as by Infeudatiou of that 
Eſtate which he has not in him. 
If the Husband be Tenant in Com 
2:07, with two others in Fee, of cer- 
Yn gs | tain 
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tain Lands, and dies, his Wife fhall Hew the 
be endowed of the third Part of the , 
Land, by Metes and Bounds to hold in in Commes 
Common, Cc. it is to be holden by 7 * 
Metes and Bounds, quoad the Heir, and 
ſhe muſt ſtock the Land in Proportion 
to a Third of a Moiety ; and quoad the 
other Moicty, ſhe muſt ſtill hold in 
Common with the other Tenants. | 

Dower mult always be in Severalty Dower by 


Metres and 


by Metes and Bounds, quoad the Heir; Bunds 


| becauſe it is a 'Tenure of the Heir, and 
therefore muſt be divided from his De- 


e, 5c | 
And if a Nite be endow'd of a Mill, How # be 
or of an Office, ſhe ſhall have the third 24 J 
Part of the Profits thereof aſſigned to 3 Ode. : 
her, and ſhe ſhall have a Freehold in 
the third Part of the Mill, &'c. M. 45. 

E. 3. A Woman at the Age of Nine 

Years, or more, at the Death of her 
Husband, ſhall have Dower of his Land; 

but if ſhe be of leſs Age, c. then ſhe 

ſhall have no Dower. ; : 

If a Woman be endow'd, and after Tenant in 

loſeth it by an Action tried, if ſhe prays Pw 

in Aid of him in the Reverſion, ſhe 40 of bim 

ſhall be endow'd of that which remain- i» Rever- 

eth. Vide 4 E. 3. 25, 36. 10 E. 3. 7. fe. * 

yet there ſeems this Diverſity, if a de 

Wife be endow'd by a Diſſeiſor, ſne 

ſhall have the Warranty; but if the 


KRever- 
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Reverſion of thoſe Lands be only gran- 
ted over by the Heir, ſne hath loſt the 
Warranty againſt the Grantee. 17 E. 

3. 7. 21 E. 3. 48. 10 E. 3. Onid ju. 
—! ret ET 5 
Dower of If the Husband exchangeth Lands, 
e c. and afterwards dieth, if the Vie 
change, have Dower of the third Part of the 
Land taken in exchange, ſhe ſhall not 
have Dower of the other Lands, Ge. 
which were given in Exchange. 
Mere a If a Woman be Guardian in Socage, 
men pas and ſhe brings a Writ of Dower againſ 
ſve bolds a Stranger, he may plead that ſhe hold- 
Zands in eth Lands in Socage, of which ſhe may 
ae. endow herſelf de la pluis Beale, and 
then upon that the Wife may endow 
herſelf of thoſe Lands, unto the Value 
of the third Part, which ſhe ought to 
have of the other Lands which the 
Guardian holdeth, 5c. O57: 
Whethe And whether ſhe may endow her- 
foe may ſelf de la 3 Beale, unto the Va- 
ſelf of lue of the third Part, which the ought | 
Lands de to have of all her Husband's Lands or 
1 no, OCuære. For ſome hold that Dower 
die la pluis Beale ſhall endure but du- 
ring the Minority of the Heir which is 

1 64 7 Po. 
Where te The Son would have endow'd his 
vor can"? Mie of a Reverſion of Land, which 
eſſenſu one held for Life, ex afenſu patris, 
patris. 2 ; 1 and 


nds or 
Dower 
it du- 
ich is 


d his 
which 
atril, 

and 
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and held not good, M. 4. E. 3. becauſe 

it was not in Poſſeſſion, whereof a Right 

of Dower may be claimed. 8 


And the Writ of Dower ex aſſenſu mere 


patris lies as well againſt the Guardian 2 Writ 


as againſt the Tenant of the Free- 


hold. 


If he Tenant fore-judge the Meſne, Where the 
yet the Meſne's Wife ſhall be-endow'd. Wife of 


| = a . the Meſne 
If a Man recovers in Value againſt the 7 7 


Husband, by a Warranty anceſtrel, yet be endow- 
the Wife ſhall be endow'd, becauſe 4. 


the ſame is by Force of the Warranty 


made, and not by Reaſon of a para- 
mount Title to the Land. 

Where the Husband's Lands are evic- n ts 
ted by a Title Paramount, the Mise Wife can- 
cannot be endow d, becauſe the Miſe bee 
cannot be intitled to an Infeudation, Land- 
where the Husband is not intitled to ie by 
the Land itſelf; but if Land be re- ee 
cover d by Way of Recompenec in Va- mount. 
lue, either by Homage anceſtrel, or 
otherwiſe, ſuch Recompence binds the 
Land only from the Judgment of ſuch | 
Land being precedently bound. By the Where foe 
Wife's Title to her Dower, ſhe ſhall e, 
have her Dower out of the Lands re- „ Lands 
cover'd in Value; and if the Wife be recovered 
cvicted in any Part of thoſe Lands aſ- als 
ligned unto her for her Dower, ſhe is 
titled to recover in Value againſt the 

; . Aſſignor 


2 1 7750 
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Aſſignor of Dower, be he Diſſeiſor of 
Heir; becauſe it was not an Infeuda- 
tion of that Third to which ſhe was 
| intitled; but ſhe ſhall not recover a- 
: gainſt the Heir Grantee of the Refidue 
zainſt the of the Lands, becauſe he did not make 
55 the Infeudation, and the Tenure is not 
in him, but the Reverſion ſtill conti- 
nues in the Heir; and albeit, the Heir 
had granted the Roverſion of the third 
Part, yet ſhe could not recover againſt 
the Grantee, becauſe the Heir could 
not grant over the Reverſion, withey! 
her Attornment; and ſhe is not oblig d 
to attorn, unleſs fuch Grantee of * 
[. Reverfion will enter into a Warranty 
to defend her Eſtate ; and it ſeems that 
the Recompence which the Wife has 
is only againft the Perſon who made 
the Afſignment of Power, and doth not 
touch any Eſtate not ſubject to ſuch 
Infeudation. The younger Son ſhall 
not aſſign Dower to his Wife, ex 22 
ſu patris of the Father's Land, becauſe 
no Heir apparent. 
The Endowment ad iin E ecleſie 
or, ex afſenſu Patris, are particular 


4⁰⁶ 


What 


Dower 


3 Infeudations in the Life of the Huf- 
and ex band, though to take Place after his 


aſſenſu 
atris. 


Deceaſe, and therefore the 1} ife may 


Heir, or any further * of 
2 the 


/ 


enter without any Aſſignment of the 


— ww es af, >. nh 
ifor or il jc Father, than what was contain'd 
teuda- i his original Deed ; becauſe the Te- 
„Was nure was erected in the Life of the * 
„r A- Huzband; and none can endow. in this 
Leſidue Manner, but the Heir apparent; becauſe 
make BY. Body elſe can be certainly. intitled 
1s not Io the Demeſne, and therefore they 
cant. cannot make ſuch Sort of Infeudation 
© Heir N cut of them, nor could the Heir do 
e third t, without the Aſſent of the Father; 
againſt If erauſe the Demeſnes are in him, nor 
could could the younger Son even in Bo- 
ithout gh Engliſh do it, becauſe there may co. Lic, 
oblig de a younger; and theſe Sort of Dow- 35 %, 
of the eis were 1 conſtituted as to take Place Purpoſe 2 
arranty Ne all Events, either in the Life of fit 
ns that de Father, by his Aſſent, or after his 

Death by the Infeudation of the Huſ- 

. „ ne nes 
if the Zusband enters into Religion, 4 m. 
he Nie ſhall not have Dower, during vor 10 have 
is Life; for the entering into Reli- „ 
gon is only a Separation, and no Dif- eit Death 
blution of the Marriage; and if he 4 
500 ** nere deraigned, he may enter upon his aud wiy. | 
ticular ein: and if, ee 
P Hul laſtical Law will give the Mie Ali- 
wi 155 nony, during his Life; but ſhe can- 
7 1 vi” have a ſeparate Intereſt, by Way of 
1 Dower, during the Marriage. . 
. „The Wife ſhall have the Third Part 

dhe if an Advowſon for her Dower: If 

| e the 
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and remain with the Adulterer, ſhe 
zery. fhall loſe her Dower. 
But not if But if the remain in Adultery, upon 


ſve is pom the Husband's Lands or Tenements, - 


the Land. ſhe ſhall have Dower, becauſe the 
ſame is not an Elopement. 

How the By the old Feudal Law, the Vaſ⸗ 

1 ſal, if he committed Adultery with 

Villenage his Lord's Wife, it was a Forfeit of 
his Feud, and conſequently if the Wife 


wa, in 


we of a Tenant committed Adultery, he | 


forfeited the Infeudation of her Dow- 


er; but the ſubfequent Laws put it 


upon Elopement ; becauſe by that the 
_ Adultery became flagrant, and they 
would not allow ſecret Adulteries to 
be pretended after the Death of the 
Husband, by which the Heir blemifſh'd 
: the Reputation of his Anceſtor. 
How ſhe If the Husband be attainted of Fe- 
might off Tony by Outlawry, or otherwiſe, ſhe ſhall 
before the loſe her Dower. Vide the Common 
Law w#% Law alter'd in this Cafe, 1 E. 6. « 
ä + pi | 
e. 12, 9 When the Husband's Eſtate eſcheat- 
Ch lit. ed to the Lord for Felony, or to the 
9, 55- 44 King for Treaſon, there was an End 
of the Wife's Dower, becauſe the King 
or Lord came in by Title Paramount, 
and the Eſtate of the Husband was at an 
End, out of which the Infeudation was 


4 to 
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ber Dower 12 3 
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to be; ſo if the Husband had enfeoffed Fm fe 
any Perſon, and had committed Trea- dan 
ſow or Felony, ſhe could not have Dewer e 

claimed her Dower from the Feoffee, ib Fate. 
becauſe the Þeoffee after the Death of 
the Husband, held of the ſuperior Lord; 
cad the Eſtate of the Husband, which 
1 W be had during the Coverture, is for- 
e feited; but if the Husband had not 
e committed the Treaſon or Felony, 
then ſhe might have claim'd her Dower 
of the Feoffee, tho ſince the Statute of 
it Lia Emptores, the Feoffee holds of _ = 
the ſuperior Lord, becauſe the Mar- re the 
rage is conſidered as a Charge upon the Statute 
Eſtate to any Perſon that comes in the Emptores 
Per; as under the Conveyance of Terra- 
the Husband, and therefore the Wife's u 
Dower was conſider d as an Infeudation 
charged on the Eſtate of the Feoffor ; 
but if the Husband had committed a 
n Forfeiture after Feoffment, it would 
e, have work'd as an Eſcheat of the Meſ- 
nalty, and conſequently the Feoffee 
t- would have held of the Lord Para- 
he mount; and the Wife could not there- 
nd fore have had Dower ; but where there 
ng was no Forfeiture, the Meſnalty had a 
it, MW Continuance, and then the Wife's Dow- 
an er was to charge the PFeofee, as a prior 
as lnfeudation ariſing out of the Marriage 
to Contract, 2 . 
1 „ But 


404 
The like, 


Of Dower, 

But after the Statute of Quia Emp 
tores, Oc. this Diſtintion, which 
aroſe out of the Meſne Tenure, be- 
came obſolete ; and therefore they 
thought, fince the Husband could no- 
by his Alienation, defeat the Wife's 
Dower, ſo neither ought he by his Ad 
of Forfeiture ; therefore, agreeable to 
this, the Statute of 1 E. 6. c. 1 2. was 
made to preſerve the Wife's Dower 


where the Husband had forfeited. 


Wife of a If one Jointenant makes a Forfeiture 


Fointe- | 


mani. 


of his Part, his Wife ſhall not be en- 


dow d, becauſe the Husband was never 


ſole ſeiſed. = 1 

In that Caſe of Jointenancy, during 
the Joint Seiſin, the Wife's Contract of 
Dower can never attach upon the E- 
ſtate; becauſe the other Jointenant 
comes in by the Feudal Contract, ſu- 


perior to the Marriage Contract, ſo to 
the Wife's Infeudation; for though the 


Marrirge Contract had been prior tothe 


Jointenancy, yet it will not attach up- 
on it, becauſe the Eſtate in Jointenancy 


is ſo created, that it ſhould ſurvive, 
Et cujus eft dare ejusdem diſponere; 
therefore, though the Marriage were 
precedent, yet it cannot take Place up 
on this Infeudation ; but as ſoon as the 
ſole Seiſin commences, the Wife of the 


Fegffee ſhall be endow d, and the wo 


| of the 


henor, 
Chmmo 
End 
but ex 
good. 
And 
ter Ms 
aſenſu 
is Heir 
aſſenſu 
Brother 
rent to 
may m 
the Do 
at any 
it is on 
Infeudat 
that thi. 
ſer; be 
parent 1: 
to enqu 
Land of 
a Woma 
ſcium C. 
Down 
Moiety c 
And a 
ber, ſha] 
mon La 
Marriage 
crated, C 


Of Dower: 405 
of the former Companion of the A- 
henor, who is now become Tenant in 
Common with the Feoffee, 
Endowment ex aſſenſu 1atris is good, Dower ex 
V aſſenſu 
but ex afſerſu fratris, is holden not mnatris 
pot. —; 
And Dowment ex afſenſu patris, af- pi 
. g 2 atris & 
ter Marriage, is good. Dowment ex mairis. 
afenſu matris is good, becauſe the Son — 
is Heir apparent of her Lands; but ex Why ne 
aſenſu fratris is not ſo, becauſe one 3 
Brother cannot be ſaid to be Heir appa ?- 
tent to another, feeing the Brother 
may marry, and have Children, and 
the Dowment ex aſſenſu, &c. is good, 
at any Time during Marriage ; becauſe 
it is only aſcertaining the Quantity of 
Infeudation, nor is there any Objection 
that this ſhould over-reach a Purcha- 
ſer; becauſe when ever an Heir Ap- 
parent is married, it is ſufficient Notice 
to enquire into the Settlement of the 
Land of the Father, If a Man marry 
a Woman in a Chamber, Dowment ad 3 
ium Cameræ, is not good. 8 
Dowment ad oftium Eocleſiæ of the What 4 
Moiety of the Land, is good. ' x RO 
* en 7 2 | riapge to 
And a Woman married in a Cham- have 
ber, ſhall not haye Dower by the Com- Power 
mon Law. H. 16 H. 3. Ouare of 
Marriages made in Chapels not conſe- 
crated, c. for many are by Licence 
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Ot Dower: 


ſuch Caſes, ſhonld have Dower. 


How Formerly they held, if they were 
ſemer j. not married at the conſecrated Church, 
that the Wife ſhould not be endow'd; 
becauſe the Contract not being ſolemn- 
ly made, was no ſufficient Foundation 
for an Infeudation ; but afterwards, 
, when the Solemnization of Marriages 
in conſecrated Chapels were allow'd, 
How in, by Licence from the Biſhops; and when 
Times. it came to be held that Marriages were 
good, tho' done in Private, and in un- 
cConſecrated Places, ſince they held that 
the Sacrament depended on the Prieſt, 
and not on the Place, they then deter- 
mined (ſince that the Heir's Title to the 
Demeſnes depended on the ſame Title 
as the Wife's Claim to Dower) that 
Dower was demandable upon ſuch pri- 
I vate Marriages. 8 
men «e And in ſome Places the Wife ſhall 
Moiety, have the Moiety in Dower, as in Ga- 
ielbiud. | 3 555 

When is And in ſome Cities ſhe ſhall have all 
whole. by the Cuſtom, which is call'd Free- 

Benth. : 
The Oi. The Free-Bench ſeems to have its 
ginal of Riſe from the ſame Cuſtom as Borough- 
nf} Eugliſh in Villeine Tenure, the Lords 


having the Cuſtom to poſſeſs their Te- 
„ nants 


from the Biſhops married in Chapels, 
Oc. and it ſeemeth reaſonable they in 


nants J 
younge. 
Wife o 
whole 
for Crit 

wy 
Eccleſiæ 
than the 
do, the 
but leſs 
at this I 
ment Ac 
the Thi 
not be a 

The! 
Endown 
than a J 
to be, be: 
Lord's F. 
rity, but 
made o 
ought tc 
Third; 
latter Re 
And t. 


in the La 


er for th. 
Life due 
of Inheri! 
Lands, v 


made by 


Wife, an: 


, WW cants Miet, they contract that the 
1 younger Son ſhould inherit; but the 
Wife obtained the Privilege over the _ 
whole Eſtate, and eaſily compounded | 
„bor Crimes of that Kind. | 
And Glanville ſayeth, that ad oftium Dower ad 
Fcckefig a Man cannot aſſign more —_ 
chan the third Part in Dower ; and if he tow much 
» Wl do, the Wife ſhall be admeaſured, (c. ts be 2 
but leſs may be aſſigned by Law; yet Here 
(t this Day, it ſeemeth that the Aſſign- 
ment ad oſtium Eccleſiæ, of more than 
de Third Part, is good ; and the ſhall 
ot be admeaſured for it. 
The Reaſon why in Glanville's Time, The Res- 
Endowment ad oſtium Eccleſiæ of more ; ſon of the 
than a Third Part was not good, ſeems Tein that 
to be, becauſe it hurted the Fruit of the C. 
Lord's Feudal Service, during the Mino- 
ity, but ſince it ſubliſts on a Contract 
made on a Condition of Marriage, it 
acht to prevail, though it excecds a a 
Third; and this is the Reaſon of the Ok 
litter Reſolution. ) 
F And the JJife ſhall not be diſtrain' 4 fone to 
in the Lands which ſhe holdeth in Dow- ;; Fug 
for the Debts of the Husband in his 3 
Life due to the King, nor in the Lands K 
j of Inheritance of the Wife, nor in the © 
3 Lands, which ſhe hath by Purchaſe, 
made by the Husband, to him and his 
Wife, and to their Heirs; and if ſhe be 


„ diſtrain d 


Fi: 


408 Of Dower. 


Writ 


diſtrain d by the Sheriff, ſhe may ſue 
forth this Writ, . _ „ 8 
C . reftam 
The Form REX vic, Gc. ſalutem. Cum ſecun. iis Re 
of that dum leges & conſuetud Regm noſtri and b 
. Augliæ, Mulieres in terris & tenementi; Ml ſceme! 
Brev. que tencnt in dotem de dono virorunM have 1 
24% & ſuorum, wel que de bareditate ſua to pay 
ſiut wel que ſibi perquiſiverant, pro Ml be ch: 
debitis virorum ſuorum Reddend. di-. her P. 
ſtringi nom debeant, Ac Tu B. que uit I by he 
wxor A. diftringis in terris & tene. her L. 
mentis ſuis que tenet in dotem de Lands, 
Dono preditt; A. & etiam, Oc. que before 
fuerunt de haredit, ipſius B. ſicut ex the Kit 
quereld ſud accipimns, Tibi precipimusM cordin: 
quod ipſam B. in terris & tenementi! But 
ſuis que tenentur in dotem vel ſint d the K: 
hgreditate ſug proprid vel ex perquMf er, it 1 
ſito i pſius B. pro debito ipſins A. quon-WM 4 4/il; 
dam wviri ſui Reddend. ne difirin WM Sir Wi. 
fecer contra legem & conſuetudinen MM dingly. 
prædict. & diſtrictionem ſi quam, Ot. And 
ei redeliberar facias, Teſte, G. giſter f 


8 | : Sheriff, 
Avrothee There is another Form of the Writ IM Lands 
Fm. in the Regiſter for Tenant in Dower, band ar 
which is directed to the Sheriff, com- the Nus 
manding him that he do not diftrain if they 
the Wife in thoſe Lands which ſhe hold; them i! 
eth in Dower, or of her own Inher-M Death 
tance for her Husband's Debt ; but bugs of tho 
- * unt 


. 


Ok Dower. 409 

ic WM Writ hath—theſe Words in the End 
of it, Dum tamen heredes & Executores with this 
reftamenti ipſius A. ad debita illa no- Addition. | 

1 Ml 11 Reddenda, ſufficient non Diftring' 144. 

ri; WW and by theſe Words in the Writ, it 

1; ſeemeth, that if the Heir or Executor, 

„have not ſufficient of Lands or Goods 

ua to pay the Debt, that the Wife ſhall. 

70 WM be charged, and the Debt diſtrain'd for 

1. her Purchaſe in the Joint Lands made 

uit by her Husband and her, but not in 

- her Lands of Inheritance, nor in the 

de Lands, wherein ſhe had Title of Dower, 

us WW before the Husband became indebted to 

er the King; and that the firſt Writ is ac- 

1; WM cording to Law in theſc Caſes. 

tis But if the FHasband be indebted to Hausband 

d: the King before ſhe bath Title of Dow- — 

i-: cr, it ſeemeth to be otherwiſe. Vide 

. 4 Ae 36, 53. Alle, 5 Dyer 224. 

gi Sir William St. Lewis's Caſe accor- 

en dingly. mr LD. 

It And there is another Writ in the Re- 4 '"! 
ziſter for the Wife, directed to the nin i. 
Sheriff, that he do not diſtrain her in the Lands 

rt Lands and Tenements which her HuCſ e, 

band and ſhe. purchaſed jointly; before Ba and 

m. the Husband was indebted to the King, Fme- 

ain Wl if they purchaſe the Lands jointly to 

ld them in Fee, the Lands, after the 

er- Death of the Husband, in the Hands 

hat WW of the Wife, and her Heirs, ſh511 

be 


ry 


{ 


| 
| 


| for the 


be diſcharged of the Debt ; OP if ſhe 
be diftrained, that he deliver them 
again to the Wife. 
Where the And by the ſame Reaſon, tho' the 
Wife bold Husband be before indebted to the 
«charged King, that if he and ſhe purchaſe the 
Kine's Lad: jointly in Fee to them, after the 
Debt. Death of the Husband, the Wife, and 
her Heirs, be diſcharged of the Debt. 
nd there is another Writ in the Re- 


Where Te- 
nant in giſter; for Tenant in Dower, directed 
n the Sheriff, that he do not diſtrain 


rained hd Wife for 'the Husband's Debts, be- 

Jor the cauſe that the Heir, who ought to pay 
"g's. 

Debt. the ſame out of the Lands, is within 

Age, and in Ward to the King; or be- 

cauſe that other Tenants, who ſhould 
be charged with the Payment thereof, 
are omitted. 

And fo, it ſeemeth, the Land of the 
Tenant in Dower ſhall be diſcharged, 
if there were other Lands of the Huſ⸗ 
band's to pay the Debts; and thoſz 
Writs appear in the Regiſter, fol. 143. 
And another Writ directed to the He- 


The like. 


Another 
Mit in 77 
24 who holdeth Lands in Dozer, for the 
to diſtrain Debts of the Husband, which he owed 
ines to the King, before the Contract of 
Dake: | Marriage between him and the Wife 
purchaſed jointly in Fee, for the Huf- 
band's Debts, which he became 8 
for 


that he do not diſtrain the Wife 


for bef 


have ſi 
rected | 
of the 
that th 
find thi 
diſchar; 
of the 
de Exe 
tenentil 
fue In 
oper uo 
Oc. 
The 
is, that 
ſubſequ. 
Wife's I 
feudatio 
Marriag 
the Aſſi 
the Ch: 
for if 1 
during 
the Wit 
make a 
impeach 
there m 
ſince the 
Lands; 
fore the 
for Infer 
then of 


md. 0 


Ok Dower. 

for before the Purchaſe; and ſhe may 
have ſuch Writ out of Chancery, di- 
rected unto the 'Treaſurer, and Barons 
of the Exchequer, commanding them 
that they enquire thereof; and if they 
find the ſame, that they ſurceaſe and 
diſcharge the Wife, with this Proviſo 


of the Writ, Proviſo, quod debita illa 


de Execut. & Hered. prædict. A. ac 


tenentibus terrarum que fuerunt ſue & 


que inde de Fure debent onerari ad 


opes noftras levand' ut Fuſtum eſt. Teſte, 
; * 


The true Diſtinction of theſe Caſes Th Di- 
is, that if the Debt to the King be 1 chef 
Caſes. 


ſubſequent to the Marriage, then the 
Wife's Dower, being a Contract for In- 
feudation, at the very Time of the 
Marriage, and which binds the Lands, 
the Aſſignment of Dower over- reaches 
the Charges, by Debt of the King; 
for if the Hysband could not alien, 
during the Coverture, ſo as to defeat 
the Wife's Infeudation, he could not 
make any other Charges that would 
impeach it; and therefore the Wife 
there may have a general Prohibition, 
ince the King's Debt does not affect the 


All 


. 


inct ion 


Lands; but if the King's Debt was be- 


fore the Marriage, then the Contract 


for Infeudation, was ſubject to the Bur- 
ten of the King's Debt; and 2e 
b ore 
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levy the whole Debt upon the Dow- 


Of Dower: 
fore there ſhe can only have a Special 
Prohibition, with an Ita quod, that 
there are Lands in the Hands of the 
Heir, or Chattels in the Hands of the 
Executor, to anſwer the King's Debts ; 
for if there be not, then the King may 


reſs, and ſhe muſt come upon the Feyf 
Fees of the Husband, who are equally 


liable to Contribution; for the Huf 


band, by ſubſequent Alienation, can- 
not put ſuch a Diſadvantage upon the 


Crown, that has given him Crec- 


dit, as to force the Crown to bring in 
every Alienee, in order to be paid by them; 


but the King has a Right to ſeiſe the 


Where a 


Writ De 
dote Aﬀ- 
fignanda 
liet b. 


Marriage 
of Docy- 


Teſs. 


Lands in whoſeſoever Hands he finds 
them, if ſuch Perſon comes in ſubſe- 
quent to ſuch Charges. . 
The Writ De dote aſſignanda lieth, 
where it is found by Office that the 
King's Tenant was ſeiſed of Tenements 
in Fee, or Fee-tail, the Day he died, 
c. and held of the King in Capite, 
then the Wife may, and ought to come 
into the Chancery, and there make 
Oath, that ſhe will not marry without 
the King's Licence ; and thereupon the 
King may aſſign her Dower in the 
Chancery of thoſe Manors and Lands. 
There was to be no Marriage of the 
Dowreſs, during the Nonage of the 


Heir, | 


Heir, t 


withou 
by the 
dal L 
Crown 
that thi 
to the 
the Car 
er bein 
in the ] 
therefor 
take ou 
ſhall h. 
or, whe 


be thus, 
RE. 


item. & 
nentis 0 
obig te 


me mort; 
num nof 
fradite. 

I. G 0 
lin, nec 
hue ful, 
orig Wi 
dicto Co: 
de mane 
undum 
wfirs As 
eſenſu E 
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Heir, that was in Ward ef the King, 
without the King's Licence, becauſe, 
by the general Conſtitution of the Feu- 
dal Law, every Feudatory of the 
Crown was to marry with Licence, 
that there might be no Diſparagement 
to the Family, whilſt they were under 
the Care of the Crown ; and the Dow- 


er being aſſigned by the Crown, was Power af. 


in the Nature of a Royal Infeudation, 4% %% | 
therefore under the fame Neceſſity to 
take out a Licence, and thereupon ſhe 
ſhall have a Writ unto the Eſcheat- 
or, where the Lands are, which ſhall 


be thus, ed 


XE eſtheator ſuo in Com. B. ſa- The writ 

lutem. Sciatis quod de Terris & Tene-t9 the 
: | . — Eſchea- 

mentis que fuerunt N. defuntti, qui de tor. 

whis tenuit in Capite, & que occaſio- Res. 

ze mortis ejuſdem N. capt. eft in ma- Brev. 29. 

num noſtram aſſigu. J. que fait uxor 


fradiff. N. tertiam partem maner. de 


T. & C. in Com. T. cum pertinen- 
ns, necnon tertiam partem purpart. 
(me fuit ipſius N. cum libertate ho- 
ris Winton & viſur Franci plegii in 
dicto Com. T. habend. in dotem 1 am 
e maneriis & purparte prædict. ſe- 
cundum legem & comſuctudinem Regni © 
woftri ellis contingentem, necnon de 
oſenſu E. principis Walliz filii noftre 
oo __ charif 
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Of Dower. 
chariſſ. Cuftod. maner. de R. in Com. 
Bucks quæ ad x. libras extend. per Ann. 


ſicut per extentas inde de mandato 0 


ftr. fat. in Cancellariam noftram retorn, 
eſt compert. aſſignavim. prafat. J. dif. 
maner. de N. cum pertinentiis pro dote 
ſua diftor. maner. de K. N. habend, in- 
fra predift. & ideo tibi pracipimus 
quod eidem J. dict. maner. de N. cum 
pertinentiis liberes habend. in dotem 


ſuam ficut praditt. eft. Teſte, GS. 


Jide Ret. finium 1 E. 1. Mem. 
21. A Command to the Eſcheator, to 


ſeiſe all the Lands, De quibus A. þ, 
Gc. & etiam quod Margeria que fuit 


uxor prædi ct. A. 20 libras de terr. & te- 
nement. pred. aſſignari faciat donec 


rationabilem dotem ipſam conting, ſe- 


When ſbe 
may bave 
a Writ to 
tbe Eſ- 
cheater. 


cundum legem & conſuetudinem tibi 
fecerit a wars . Vide Accord. Cloſe 
Roll, 2 E. 1. Mem. 15. 


And when the Wife hath made 
her Oath in the Chancery, ſhe may 
have a Writ de Dote aſſignanda, di- 
rected to the Eſcheator, to aſſign her 
Dower; and the Writ ſhall recite, that 
the hath made her Oath in the Chan- 


cery, (5c. but the Uſe is to make the 


and to award a Writ unto the Eſcheat- 


Aſſignment of Dower in the Chancery, 


Or, 


or, to 
her; £ 
the Ci 
yet th 
Wife 1 
a Writ 
to her 
Regiſt 


ſeems 


cler. 
N. def? 


pite PE! 


fuerunt 
olga 
e Ws; 


non tet 
. 

viſum 1 
bend. i. 
Ip. qu 
072 an. 
ciptma, 
tua, in 
ner. & 
Mui en 
ſu. in 


lag. ba 


— 
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or, to deliver the Lands aſſigned unto 


her; and altho' the King doth commit 
the Cuſtody of the Land unto another, 
yet the King may aſſign Dower to the 


Wife in Chancery; and ſhe ſhall have 


a Writ to the Eſcheator, to dcliver un- 
to her that Dower, as appeareth by the 
Regiſt. 298. a. Vide Keiler. 133. it 
ſeems that the Committee cannot aſſign 
Dower. Quære tamen, if it ſhall not 
be good till the Heir ſues Livery ; and 
the Writ ſhall be ſuch, 55 | 


R EX Eſcheator, Gc. ſal. Cum inter 
cater. terr. & tenement. I. que fuit uxor 
N. defuncti, qui de nobis tenuit in ca- 
pite per nos de terr. & tenement. que 


Another 
Writ to 


the Ef- 


cheator. 


fuerunt prædict. N. in dotem aſſignat. 


We mus cidem J. partem maner. 
G. cum pertineutiis in Com. B. nec- 
non tertiam partem propartis, que uit 
%%, N. cum libert. honoris W. & 
viſum Franci plegis in eodem Com. ha- 
bend. in dotemt 4's preditt. tibi pre- 
ip. quod eidem J. cujus ſacram. quod 
non maritabit ſine licentia noſtra re- 
ipimus difttas tertias partes in Baliva 
tua, in. preſentia Cuſtod. eorund. ma- 
ner. & tertiæ partis, per vos inde præ- 


nunieud. ft intrare voluerit, vel attorn. 
ſu. in hac parte aſſignari, & liberari, 


fac. habend. in daten, ſicut prædictum 
= = | e @ 
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Reg. 
Brev. 
297. 4. 


| Of Dower. 


8 Cum afſignationem, Oc. Tefte, 


c. 


And if the Wife, after the Death of 


the Husband, doth come into the Chan- 


cery, and prayeth her Dower, there 


the King may grant a Writ unto the 
Eſcheator, commanding him to take 
Security of the Wife, that ſhe do not 
marry ' without, Gc. and to aſſign 
Dower unto her; and the Writ is, 


NE Eſcheat. ſal. Precipimus tibi, 


quod capt. ſacram. M. que fuit uxor 
W. defuncti, qui de nobis tenuit in ca- 


E ie, quod ſe uon maritabit ſiue licen- 


ria noſtra eidem M. rationabilem doten 


de omnibus terr. & tenement. quæ præ- 


ditt. W. quondam vir ſuus tenuit in 
Dominico ſuo ut de feodo in Baliva tua, 
die quo obiit, & que per mortem praditi. 
W. capt. fuerunt in man. noftram & in 
manu moſtra fic exiſtent. ſecundum 
legen & conſuetud. Regni noſtri Au- 
gliæ contingent. per extent. inde falt. 
wel aliam ſi neceſſ. faerit iterato Fa- 


ciend. in præſentia B. per te inde pre- 


auuniend. fi interefſe voluerit ꝗſignari 
facias & cum aſſienationem illam fic fece- 


C 


ris, eam ſub ſigillo tuo diftinite & ap- 


pertemittas, ut eaminRotulis Cancellaris 
0 --; 5 roſtræ 


the Kii 
cancy 
den, b 
ought 
ſuch M 
to aſſig 
ſhall n 


marry 
appeare 
gative 
the Kin 
the Te 
Lord; 


RE. 
A; que 
Abbatia 
cante C 
per ſer 
tem ſua 
Oc « q 22 
de Abba 
quo obii 
an. 720 
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| 2 prout moris eft Irrotul. faciamns, 
4 : 


efte, Cc. 


And if a Man dieth ſeiſed of Lands, When thi 
which are holden by Knight-Service of * at „ 
any Manor, or otherwiſe, 81 any Abby, Chantergs 
Biſhoprick or Priory, or ſuch as are in 
the King's Hands, by Reaſon of the Va- 
cancy of the Abbot or Biſhoprick, Cc. 
then, if the Wife will have 833 
ought to ſue in the Chancery, to dae 
ſuch Writ directed unto the Eſcheator, 
to aſſign her Dower; but there the Wife 
on not take Oath that ſhe will not 

arry without the King's Conſent, as 
gpeareth by the Writ ; for the Prero- 
zative does not obtain in that Caſe, for 
the King aſſigns Dower, as Guardian of 
the Temporalties, and not as ſu FR 
Lord; and the Writ is; 


REA, Gc. Præcipimus ribs; quod Wiit'i 
A. que fait uxor B. defuncti, qui de 3 
Ila de Burgo 5. Petri nu per ©A- when ebg 
cante & in manus noſtras exiſt. tenuit r * 
per ſeroitium militare ratibnabilem do- Siri 
tem ſuam de omnibus terr. & tenement. Lords: 
Go que prædidt. B. vir ſuus tenuit 
de Abatia predift: in Balioa tua die 
quo obiit, & poſt mortem ipſius B. in 
nam. noſtras exiſt. &c. ut fare. . 
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And the like Writ may be ſued by 


the Wiſe, for L e nn 


eidenn 


band held by Knight-Service of the Ma- ;;;; Ib. 
nor of him who is in Ward of the forma 
King, by Reaſon of his Nonage; but WM And 
there ſhe ſhall not make Oath that ſne WM gie ca; 
will not marry, (5c. no more than in I make 
the precedent Caſe ; cauſa qua, Oc. Ml +, bo a 


And the King may aſſign Lands in ae 
Dower, in the Chancery, rendering cial V 
Rent yearly, Cc. to the King, becauſe Wl to take 
the Lands do exceed the Value of the Ml torneyv 
Third Part of all the Tenements, 1 fn 


and then upon that Aſſignment made in And 

the Chancery, ſhe ſhall have ſuch Writ WM te He 

to the Eſcheator. 8 the Wi 

| CC ene Sc the Ki! 
writ to RE Fſcheat.. ſal. Sciatis, quod d mand 

4 terris & tenementis, que 2 77 E. de the fan 

here B. defundli, qui de nobis tenmt in capite, ¶ mand! 

there is C que occaſione mortis ejuidem E. cap- | Spec 

- * wx ta ſunt in manus noſtras, afſienavimu WM dat h 

M. que fuit uxor predift. E. aner. in Cha 

 ſubſcripta, viz. de B. C. Gc. cum per- tere t 

tineutiis in Com. T. que ad 100 li. bay te 

bras extend. per Ann. habend. in dr b W. 

tem, ipſam de terr. & tenement. e. Ecir is 

74 ſecundum legem & conſuetud. Reg- RE. 

ni noſiri Anglie, contingent. Reddtud. Wl Per ; 

inde nobis per Annum, ad Scaccariun prox. - 


noſtrum tantum, quod excedit dotem ſit 


flii &. 


pre- 


| predict am. Ideo tibi preciptmus, quod 


idem M. dif. maner. cum pertinen- 
tits liberes: habend in dotem ſuam, in 
forma præditta, Tefie, 5c. 2s 
And if the Wife be impotent, ſo as 
ſhe cannot come into the Chancery, to 


make Oath, and to demand her Dower 


to be aflign'd by the King, if ſhe will de- 
mand Dower, ſhe may have a Spe- 


to take her Oath, and receive an At- 
torney for her, to ſuc for her Dower 
in the Chancery, Oc. the Writ ap- 
peareth in the Regiſter, F. 298. ” 
And if the King. makes Livery unto 
the Heir, at his full Age, ſaving unto 


the Wife her Dower, to be ailign'd by Liven 15 
the King, then if the Wife will de- e Heir, 


mand Dorver, ſhe ought to ſue for 
tne ſame in Chancery; and if the do de- 
mand her Dower there, then ſhall iſſue 
a Special Writ unto the Eſcheator, 


that he may warn the Heir to be 


in Chancery at a certain Day, Gc. and 
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ßere 


Dedimus 


to go tale 
the Doco- 


cial Writ, directed to certain Perſons 7 504th. 


cbith a 


Salvo of 


wer. 


there tis Wife ſhall have the ſame 


Day to receive her Dower, &c. and 
the Writ which ſhall iſſue againſt the 
22 . 

REX Ejcheat. ſal. Cum Ed. nuper 


| 7 


Rex Augliæ, Pater noſter 11 die Jan, The wri 
to the EL 


prox. preter. ceperit homagiun J. de B. 
flli & haredis J. de B. diſuncti, de 
5 Be 2 omni bus 


cheator, 
in that 
Caſe. 
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Ok Dower: 


omnibus terr. & tenement. que idem 
J. pater ſuus tenuit de dict. patre 


noftro die quo obiit, Gc. & terras, G 


tenementa illi reddiderit, ea que fibi 


mand. liberari, ſalvo jure cujuſlibet, | 
& ſalda M. que Ffuit uxor predifi, 
* rationabili dote fua ipſam de terr. 


tenement. prædict. ſecundum be 


gem & conſuetudiuem Regni noftri 


Anglis contient. & ei promt mori: 


 eft affignand. ſicit per inſpectionem Ro- 


tulorum Cancel. nobis conſtat, as pra- 
fat. M. nobis ſupplicaverit ut ei dotem 
ſuam de terr. & tenement. prædidt. con 
tingent. ſecundum legem, Gc. aſſigna- 
ri faciamus, per quod diem dedimu 
prefat. M. quod fit in Cancellaria n. 
ſtra in craſt. animarum, Cc. ubicun. 
gue, Cc. ad recipiendam dotem ſuan 
prædictam, tibi ideo pracipimns, quod 
Scire facids prafat. f quod ad dien 
præditt. interfit aſſignandæ dotis pre 
dict. ſi ſibi viderit expedire, & ha- 
beas ibi nomina, Oc. & hot brete, 
wn. Tells, Or. © 
But if the King maketh Livery unto 
the Heir, by his Writ, directed unte 


the Eſcheator, by which Writ he com- 


mandeth his Eſcheator to deliver Seiſin 


unto him, of all his Lands, &c. Sako 


jure cnjuſlibet, and he putteth not in 
the Writ thefe Words, Salva M. 17 
FFF uit 


fut £ 


de 1. 
gen. 
Ig 
of De 
deman 
cauſe 
of the 
any R. 
by him 
And 
tion of 
by his 
ted to 
yer de! 
Dower 
Chanc. 
made | 
of is ir 
Livery 
Death 
cauſe t. 
ſerve 4 
Aſſignn 
the Wr 
to deli) 
that th 
the Li 
from tl 
loweth, 
her Ye 
yet the 


| Ok Dower. 421 
fut amor, Cc. rationabili dote ipſius When 
de terr. & tenement. ipſis conti- Faloa dote 


gen. per nos a ſſignand, then, in that are not in 
Ce the Witt“ — to ſue her Writ he Wit. 
of Dower againſt the Heir, if ſhe will 
demand Dower of thoſe Lands, be- 
cauſe the King made Livery generally 
of thoſe Lands by his Writ, without 
any Reſervation of Dower to be aſſign d 
by him, Gr. „„ 

And if the King makes a Reſerva- 
tion of Dower, to be aſſigned by him, 
by his Writ of Livery, which is direc- 
ted to the Eſcheator, if the Wife ne- 
ver demanded Dotver, or if ſhe have 
Dower aſſignd to her by the King in Mere the 
Chancery; yet after the Aſſignment 2 
made by the King, the Reverſion there- f a R- 
of is in the Heir, and he ſhall not ſue , . 
Livery of that Reverſion, after the Death of 
Death of the Tenant in Dower, be- Tenant in 
cauſe the Writ of Livery doth not re- Peer. 
ferve any Thing to the King, but 
Alignment of Dorwer-to the Wife; but 
the Writ doth command the Eſcheator 
to deliver Seiſin of all the Lands, and 
that the Eſcheator doth, and by that 
the Livery of all the Land paſſeth 
from the King; and therefore it fol- 
loweth, that when the Wife is aflign'd - 
her Dower by the King in Chancery, 
yet the Roverſion doth remain in the 
| E e 3 1 


2 


— 2 Ok Dower. 
Heir, &c. for which he ſhall not ſue a 
new Livery of that Reverſion, after | 
the Death of the Tenant in Dower, (5c. 
tamen Onzre of that Caſe. -- 

That te When the King's Feudatory dies, du- 
Kire © ring the Minority of the Heir, the King 
perfect the. | 5 
Infeuda- is to perfect the Infeudation of Dower, 
tion of and therefore to make the Aſſignment; 
ofen, and tho' the King does not make the 
Aſſignment, during the Minority, yet 
he may reſerve to himſelf the Power 
of Aſſignment after the Heir's full Age, 
and that is a Prerogative. for the Bene- 
fit of the Dowreſs, ſince it may be 
better, and more compendiouſly done 


his Pre 
and tl 
Cut at 
if he 
giving 
king's 
nants, 
parts V 
Infeuda 
muſt b 
of the 
Reſerv: 
reſs fol 
Heir, v 


Law 1h 


by a Petition in Chancery, and ſetting And 
it out by the Eſcheator, than by a Suit n the 
at Law, which is ſubje& to great De- furmiſe 
lay; and therefore the King may, if he bor the 


pleaſes, on the Livery to the Heir, i the Wi 
make an Exception of his Prerogative, WM Value, 
touching the Aſſignment of Doever, and WI unto h 
then the King ſhall aſſign Power Wl than it 
at the full Age of the Heir; but then Lands 
ſuch Aſſignment, being an Infeudation Wi Hands a 
of the Dowreſs, in delivering the c. the 
Dower out of the King's Hands; by the Eſel 
Conſequence, the Heir need not fue ¶ and up 
Livery of the Reverſion ; but if the WF found t! 
Dowreſs does not Petition, then the Wi is of gr 
King often granted the Livery to the WM turn th 
Heir, without any Exception, pant awarded 
a | is 


Ot Dower, 


— — — 


Infeudations of that Eſtate; and that 
muſt be - conſtrued to be the Intent 


| 423 5 

a is „ of aſſigning Dower, 1 

er and then the Dowreſs was put to her U 

5c. Gut at Common Law; againſt the Heir, 1 

if he did not aſſign, becauſe Livery 45 

u- giving the whole Demeſnes out of the 1 

ne Wl king's Hands, into that of his Te- 11 
r, lants, without any Reſerve, the King q 
t; Wl carts with his Power of making any i 

cr of the Livery, where it is without any 1 
de, Reſervation, but the Azzs of the Dow- 

e. Wl refs follows it, into the Hands of the 


Heir, where ſhe muſt obtain it, as by 
Law ſhe may 

And if the Wife * aſſign d Dower WW here the 
n the Chancery, and afterwards it is Xn hal 
ſurmiſed by the Heir, or by Another Wi, 10 
for the King, that the Land aflignd to the . 
the Wife, is not extended to the very — 5 
Value, but that the Land. aſſigned new Ex- 
unto her, is much more in Value!“ 
than it is extended. at, and that the 
Lands which remain in the King's 
on Hands are extended to the very Value, 
he Cc. then the King ſhall ſend a Writ to 
by the Eſcheator, to make a new Extent; 
ue Wl and upon that Writ return'd, if it be 
he Wi found that the Land aſſign d to the Wife, 
he Ns of greater Value, Oc. then upon re- 
ne turn thereof, a Sire Facias ſhall be 
ng awarded againſt the. Wife, to ſhew © 
118 ES cauſe 


35 new endow d, Oc. and if ſhe be warn d. 


and make Default, it ſeemeth ſhe ſhall 


be a- new endow'd for the Default; or 


if ſhe appear, and cannot ſay any Thing 


contrary to that new Extent, ſhe ſhall be 


endow'd a- new, ſo as Part of the Land 
aſſign'd to her, ſhall be taken from her 


at the King's Pleaſure; or the King 


may make a new Aſſignment of all 


that ſhe had in Dower, if he pleaſcth, | 
and a new Writ ſhall be to the Sheriff, 


to deliver her Seifin thereof, ſo newly 

| aſſign d to her. 1 
Where te Opere the Uſe of this Point. 

Dowrſs So if the Dower of the Feme be 

Ja ave evicted upon elder Title, upon the Re- 


2 Seire 


facias te cord brought into Chancery, by which 
| — the ſhe was evicted, ſhe ſhall have a Scire 
& © facias to re-ſeize the Lands, and to be 
endow'd de novo of the Reſidue, tho 
after Livery made to the Heir, 43 Af. 
32, it ſeems alſo, that if Dower be aſ⸗ 
ſign d to the Wife, within Age, in Chan- 
cery, and after Livery is made to the 


Heir, ſhe may have a Writ of Dower 


of the Reſidue. 18 E. 3. 29. 


Wizre,the And if the Wife maketh Oath that 


7 all ſhe will not marry herſelf without the 
Freie % King's Licence, and is endow'd upon 


tbe E. the ſame, Gc. and afterwards ſhe marri- 


. ſhall 


VU 


Cauſe wherefore ſhe ſhall not be a- 


| ſhall 


that 
ſhe | 


the | 
Lanc 
in th 


2 
fuit 
his Þ 
ment; 
Meri: 
ritls 
4 
0s 
tranf 
quod 
ment. 
doten 


tua, 


firas, 
enti b. 
noſtr. 
ad no 
vel a 


Ge. 
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ſhall ſend a Writ to the Eſcheator, 


that he re-ſeize all the Lands which 


ſhe holdeth in Dower, as appearcth by 


in their own Right ; and the Writ is, 


REA Eſchear, cc. Cum A. que 


fuit wxor J. de B. defuntti, qui de no- 
bis tenuit in Capite, qua nuper ſacra- 


the Repifter, and not all the other 
Lands which ſhe or her Husband had 


> 


The Form 
of the 
Writ, 


mentum præſtitit corporale quod ſe non 


meritaverit Licentia noftra ſuper hoc 
prius non obtentd, ut accipimus tamen 
ſe ſine tali Licentia nuper maritdſſe, 
nos contemptum hujuſmodi nolentes 
tranſire impunitum, tibi preefpimns, 
quod fs ita eſt, tunc terras, & tenc- 
menta omnia que prædicta A. tenet in 
dotem de Heredit. ipſuis J. in Baliva 


tua, fine dilatione capigs in manus no- 


firas, ita quod de exitibus inde proveni- 


entibus nobis reſpondeas, ad Scaccarium 
noſtrum quouſque nobis de forisfatturd 


ad nos inde proveniente ſatisfatt. fuerit, 


Oc. 


vel aliud inde duxerim. demand. Teſte, 
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rit De Quod ei De- 


Life, and Tenant in Tail, that hap- 
1 pen d 


Of a Writ — 
i n 2 
HE Writ of Quod ei deforciat, ſo thi 
pykere it lieth where Tenant in Tail, or forcia 
leb. Tenant in Dower, or by the Curteſy, not be 
or for Term of Life, loſe their Lands WI Defer 
| by Default, in a Præcipe quod Reddat, Title 
i brought againſt them, they have not have 
1 any other Remedy, if they were ſum- medo 
| mon'd according to Law, «5c. but this tute © 
| Writ, which is given by the Stat. of do n. 
Meſtm. 2. c. 4. and the Writ is men- 6. 25. 
| tion'd in the Statute. WI CHa 
1 The Writ of Quod ei deforciat ſeems is ſuc 
, Frm to have ariſen from the Inconveniency 
whence it which Wives ſuffer d, by a Trick, to Mt; 
|— © - giſappoint them of Dower; for the redda 
[ Husband was wont to be impleaded fungi, 
| buy his Alienees, and loſe by Default; mat 
[ and Judgment being given for the Alie- quod 
þ nec to recover, on ſuch Default of the dicit, 
1 Husband, his Seiſin, he came in by 
I Title Paramount, and therefore de- An 
F feated the Seitin of the Husband, and riage 
1 conſequently the Title of the Wife to vs 
Dower, and it was generally held that no On 
1 Judgment by Default, could be defeated, clam: 
but by the very Tenant; and there- quod 
fore ſuch was Miſchievous, not only to urs 
Tenant in Dower, but to Tenant for Pie 
6. 


De Quad ei Deforciat. 


pen d to loſe by Default; for they 
could not have a Writ of Right, be- 
cauſe they were not Tenants in Fee, 
ſo this Statute gave them a Ouod ei de- 
forciat, by which that Recovery could 
not bar the Demandant's Right, but the 


Defendant was, oblig d to ſuc an elder 
Title; but the Iſſue in Tail could not 


have this Writ, becauſe he had his For- 
medon in the Diſcender, by the Sta- 
tute De donis; yet the Writ or Count 
do not ſuppoſe any Recovery. 18 H. 
6. 25. is upon loſing by Default in a 


C:fſavit, Reg. Brev. 171. and the ſame 


is ſuch, 


NEX vic. hn Previte A. quod The Form. 
reddat B. que Fuit uxor C. unum meſ-. 


ſuagium cum pertinent. in N. quod cla- 
mat eſſe rationabilem dotem ſuam, & 


quod idem A. ei injuſte A ut 
dicit, & c. 


And if the Tenant in Fa 
riage bring ſuch Writ, it is, 


Onuod ju fee, Oc. reddat, the. 2 


clamat eſſe i & maritagium ſuun, & 


quod idem J. ei iuju Ne deforciat. 


And if Tenant in Tail. Precipe, 
Cc. quod clamat Tenere ft bi, & heared. 


de 
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428 De Quod ei Deforciat. 

die corpore ſuo exeuntibus, & quod pra- 
dick. A. ei injuſte deforciat, Cc. 

It is good, without ſhewing whoſe 

Gift it is in his Count. 29 E. z. 47. 


30 E. 3. 31. for the Writ is brought on- 
ly after a Recovery by Default of his 
own Seiſin; and therefore who made 


the Gift, is not material, but Matter 


of Evidence only ; and conſequently Þ 


need not be ſet out in the Count. 
And for Tenant for Life, the Writ is, 


| vs od clamat tenere ad ter minum vi- 
14 ſuæ, (and if Tenant by the Curte- 


gliæ. 


Fatt And the Regiſter is, That this 
Tenant by Writ for T enant by the Curteſy, is by 


* ,’ Equity of the Statute, and in this Man- 
4 to the ner, tho not nam'd by the 24th Chap- 
Mit. ter ok this Statute; but if the Tenant 
in Tail, or ſuch other Tenant, who 
hath a particular Eſtate, loſe by De- 
fault, where he is not ſummon'd, (5c. 
then he may have a Writ of Diſoeit, 

or a Quod ei deforciat, as he pleaſeth, 
Zone by, If a Man loſe by Default in an Ac- 
. Default. tion of Waſte ſued forth againſt him, 
he ſhall not have a Ouod ei deforciat, 
for the Verdict which found the Waſte. 
* | : RE Accord. 


ſy) Qzod clamat tenere per legem An- | 


Recor 
uch ] 


appear 
Defau 


4. 3. 

In t 
for the 
Tenan 
Dower 
ſet for 
Count, 
dant's 

there v 
in Aba 
WAS uc 


8 
v.. 


"WS. FS. Go: Wd 
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Accord. as to Waſte, 3 H. 6. 29. by. 


Rolf. - Brooke, Quod ei deforciat, 7. 
Dao -w _— 1 8 

And if a Man loſe any Land by 79s 
Default, in a Writ of Right, in a Court- n 5 
Baron, he may remove that Record in- Righr. 
to the Common Pleas, and have a Ovod 
ei, Oc. upon that Record. Item, It he 
do not remove it; but then, it ſeems, 
that the Quod ei, &c. ſhall be ſued 
in the Common Pleas, or in the Court- 
Baron, were he loſeth the Land, as he 
pleaſeth ; tamen Quære. 

Note; Upon a Recovery, by De- What no 
fault, in a Court-Baron, Onod ei, Gc. Wee 
lies in the Court of the King; and 
therefore it is no Hue to ſay, Nul tiel 
Record; but he ought to ſay no 
uch Record or Recovery, by which it 
appears that the 'Tenements were loſt by 
Default. 2 E. 3. 11. 10 H. 7. 9. 6 H. 


In the Quod ei, Oc. it was enough v 
for the Plaintiff to ſhew that he was & ts 
Tenant for Life, by the Curteſy, or in 3 
Dower, Oc. and he was not oblig'd to 
ft forth the Recovery in his Writ or 
Count, but that came on the Defen- 
dant's Side; and he might plead that 
there was no ſuch Record or Recovery © 
in Abatement of the Writ ; for if there 
was no Recovery by Default, then the 

5 Plaintiff 
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430 De Quod ei 88 | 
Plaintiff has miſconceiv'd his Writ; for again 
he might recover by Aſſize or Writ of WI zccor 
Dower; and it would be impertinent ei, © 
to clog the Plaintiff's Writ or Count, BY Ar 
with. a Recovery by Default, becauſe WI and 
that is Part of the Defendants Title; the 4 
and therefore comes properly on his loſet! 
Side to ſhew; and if there be ſuch Re- have 
covery, the Defendant mult ſet it forth WM 1edo2 


in Bar; and alſo his Title, as if it BM WI 
be by a Gift in Tail; and he had re- lign d 
cover'd by Default, in a Formedon, he Nona, 
muſt ſet forth and a „that he is Para- of the 
tus manutenere jus 65 titulum per di. at fu 


num prædict. and the Defendant, by Chan, 
Way of Replication, may traverſe the I and r 
Gift, or traverſe the Seiſin of the Dower, Defau 
= | Raſt. Entries 537. but the Plaintiff can ſhall 
* never traverſe the Recovery, becauſe mon 
that is the Foundation of his own An 
[ | Writ; but if the Defendant traverſes it Bench 
| in Abatement of the Plaintiff's Writ, it WI Scire / 
the Record be in a Court-Baron, then is the: 
| it may be remov'd by a Recordari into fault, 
1 the Common Pleas; but if the Reco- I ſhall 
1 very, by Default, be in a Court of Re. Pleas. 
cord, it muſt be remov'd by Certiorari 
and Mittinus. loſe th 
Tat i: And the 0yod, Gc. lies againſt a Stran- MW join ir 
lies againſt gor to the Recovery; as if a Man reco- i Defaul 
50% vers by Default, and maketh a Feott the ot! 


ger, fo 


the Reco- ment after, the 25 oa, 6. mall be brought 
4 3 againſt 


to 


De Quod ei Deforciat. 
againſt the Feoffee. 44 E. 3. 43. 
as Dubitatur. 11 E. z. 30. uod 


ei, 
And if a Woman loſe by Default, Where not 


434. 


and taketh Husband, he ſhall have this Writ, 


but a For- 


the Cuod, &c. but if Tenant in Tail medon. 
loſeth by Default, &c. his Heirs ſhall not 

have a Writ of Cod, Cc. but a For- 
medon, for that is his Writ of Ri ght. 

Where a Woman hath . aſ- Where the 
fend to her in Chancery, for the ade 115 
Nonage of the Heir, who. is in Ward Mit. 

of the King; and afterwards the Heir, 

at full Age ſueth a Scire facias in the 
Chancery, to avoid that Endowment, 

and recovereth on that Scire facias, in 
Default of his Wife; now the Wife 

ſhall have a Quod, Go. in the Com- 

mon Pleas, upon that Recovery. | 

And ſo if a Man recovers in the King's The like 
Bench, any Land by Default, upon a 
Sire facias ſued out of a Record, which 
is there, the Tenant, who loſt by De- 
fault, ſhall have his Nod et, Gt. and 
ſhall ſue the ſame in the Common 
e. 

If two 6 Tenants i in Tail, aner- 
loſe their Land by Default, they ſhall ** 
join in a Quod ei, Cc. and yet the 
Default of one. is not the Default of 
oy 2 A. 46. E. 3. 


| 


And 


432 De Quod ei Deforciat. 
Leal, And in a Precipe quod reddat, if the 
Tad u. Tenant for Life, or in Tail, appears, 

king De- and after departs in Deſpight of the 

fan. Court, he ſhall loſe his Land; and yet 

be ſhall have a Ouod ei, 56: for that 

Recovery was by Default, becauſe he 
did not appear when he was demanded. 

Deen, And if Tenant in Tail, or Tenant 
1 227855 for Life, after the Miſe joined in a 
Cart. Writ of Right, * in deſpight of 

the Court, he loſeth his Land, and 
there he ſhall not have a * ei de- 
Forciat, becauſe Judgment final ſhall 

b be given againſt him in that Caſe. 

The Rea: The Reaſon of the Diſtinction in the 

ſon of the foregoing Caſes, ſeems to be, becauſe 

Biene in a Pracipe quad reddat, in Entry, 

the Plaintiff only recovers Seiſin; and 
thereupon, in this Cafe, the Qyod lies, 
which was intended in this particular 
Caſe, inſtead of the Writ of Right for 
theſe Tenants; but where the Miſe is join- 
ed upon the mere Right, and the Tenant 
departed in Deſpight, &c. Judgment Fi- 
nal was given againſt him; and there 
could be no new Writ of Right ; there- 
fore in theſe Caſes, no new Writ of for the 

, | Onod ei deforciat was given in Lieu retroat 
thereof. . K 2 ſuam | 

Bien and | If the Husband and Wife be ſeiſed of tnpera; 
= Feme. Lands, in Right of the Wife, for the IM there 

Life of the Wife, and they * 5 ſuam, 


De Quod ei Defore iat 439 
Land in Pratipe, by Default, yet they 
ſhall have a-0yod ei,; GC“ 0 06 

And if Tenant for Life; Joſs: his Tenant 
Land in a Cefſavit brought againſt him, for l. 
by Default; yet he ſhall have a 240d ; De 54 
ei, &c. by the Statute of NH. 2 
5. c. 3i and NM. 6 B. 3. becauſe "th 
Lord, in this Caſe, as well as in all 
ither Caſes, by Default, makes Title 
by the Cefſer, in Maintenance of tho 
Default, 

And if the Tehaftt, by a Receipt Fonaiit 
upon the Default of Tenant for Life © = * 
appeareth; and is receiv'd; and plead- 
eth, and afterwards loſeth by Action 
tried; yet the 'Tehant- for Life ſhall 
have a Ouod ei, Cc. for the Judgment 
is given againſt him by his Default. 

33 E. 3. Quod ei, Or. 17. 3 H. 4. 15. 
33 E. 3. Avowry 25. 

And if the Tenant vouch, ank elbe Whethes 
Vouchee will not appear, for which the — mcg 
Tenant loſeth by Default of the Vou- 4% wii: 
thee; it is to ſee whether the Tenant 
ſhall have a Owod ei, c. for he loſeth 
the Land by Default, tho' not his own 
for the Statute is, Et cunt temporibur 
feirbalbic cum aliquis ami ſi Det terram 
ſuam per defaltam, ne habeat aliud re- 
tuperari quam per Breve de recto; and 
there it doth not ſay, Per defaltam 
lun, but generally; but after in the 

Ff Statuts 


* om oy EF * r 8 * 
* 
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434 De Quod ei Deforciat. 


Statute, it ſays, Proviſum fit quod de may 

catero non ſit eorum defalta cis ita pre- «i; « 
judicialis, Oc. and by that, it ſcem- the! 

eth that the Tenant ought to make WM cove; 
Default; and it ſeemeth, that the De- the 1 

fault of the Vouchee, is the Default of ment 

the Tenant, and ſo Default in both. writ. 
Lure hoc. EE. nin th 

e lte. But if the Tenant vouch, and tho pearit 
Vouchee appeareth, and entereth into ment 

the Warranty, and afterward loſeth by WM if the 
Default; now if the Tenant loſe by writ; 

the Default of the Vouchee, he ſhall and t 

not have a Omnod ei, Oc. becauſe he mon 

| ſhall not have Judgment over in Va- not it 

lue againſt the Vouchee, by Default offi :; def 

the Vouchee, for that is not the Default Ane 

of the Tenant ; ergo Onueære. W Dcfau 

If the Vouchee do not appear, it if ſhe he 

the Default of the Tenant, in not dieth, 
bringing in his Vouchee at the Day, in /1rc507 

order to defend his Title; therefor x De 

the Demandant recovers by Default WM The 

4 and by Conſequence the Writ lies for gives 3 
1 the 'Tenant that loſes upon ſuch De fore n. 
i fault, who becomes Demandant in a On 
uod 2 deforciat, to make the former bringet 
Demandant ſhew his Title, on which eth th 

he could maintain his former Wit; Demeſ 
Indeed if the Vouchee came in, and af meſne i 

ter made Default, no Writ of 00d ei Leaſe 


deforciat lies; but ſuch a Recover 


De Quod ei Deforcial. 43 

may be pleaded as a Bar to the Quad 

ti; Oc. becauſe the Demandant in Ly 

the former Action had Judgment to re- 

cover in Value; and therefore having 

the Recompence by the former Judg- 

ment, he could never maintaiti this 

Writ, to recover the Thing itſelf; but 

in the former Caſe, Vouchee not ap- 

pearing at all, there could be no Judg- 

ment for Recompence in Value; and 

if the particular Tenant had not this 

Writ, he would be without Remedy; 

and this is the Reaſon, why in a Com- 

mon Recovery, Tenant in Tail can- 

not implead the Recoveror in a Cuod 

ei deforciat. | 

And if Husband and Wife loſe, by Bari and 

Default, the Land of the Wife, which Fm. 

ſhe holdeth for Life, if the Husband 

dieth; ſhe ſhall not have a Quod ei de- 

forciat, but a Cui in vita; for it is 

a Demiſe made by the Husband; 

The Statute WYeſim. 2. c. 3. expreſly 

gives a Cui in vita; in this Caſe; there- 

fore not within the Statute that gives 

a Cuod ei deforciat; and when he 

bringeth the Quod ei deforciat, he count- 

eth that he was ſeiſed of the Land in 

Demeſne, as of Freehold, or in his De- 

meſne in Tail, without ſnewing of whoſe 

Leaſe or Gift he was ſeiſed; and he 
e oa 
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436 — = 7 
-» to alledge Eſplees, in himſelf, BY 5 , 

Is genenal, We have already mention'd why he gg 
need not ſhew of whoſe Leaſe or Gift (lf 

he holds in the Count or Writ ; but on- But 

| ly in general ſay, that he himſelf was WM pefend 
Obſerva- ſciſed, t ſupra, becauſe to alledge w his 
He,“ it generally, was ſufficient to entitle 25 
© himſelf to the Writ, becauſe he lays ge 5 
the Eſplees, which ſhews the Seiſin; ; Title \ 

and if he ſhews the Seiſin, he need not BW; 1 

ſay of whoſe Gift, becauſe the Ouſter Wl; = 

is of that Seiſin, which he has laid xd deb 

to be actually in him, and then the ¶ belly g 
Defendant ought to deny the Right of W 

the Demandant, Gc. and ſhe how that bein 1 
at another Time, he recover'd the Land 9rd 1 


againſt the Demandant, by a For medon, 
or other Action; and ſhall ſay at the 
End of his Plea, Quod ipſe paratus ef | 
ad manutenendium jus, &titulum ſuum 
pradift. per donum preditt, Oc. inde fj 
petit judicium, c. and then the De- 
mandant in the Ouod ei deforciat, ſhall | 
traverſc that Title, or ſhew Matter to 
bar that Title, Cc. but he ſhall not | 
make a Defence, and then plead in Bar, 
as he ſhall do in the Formedon, &c. | 

The Meaning of this is, that in the 

Tormedon, after the Defendant has en- 

ter'd into the Defence, that is, Yenit G 
defend. jus ſuum quando, Oc. G _ | 
| | | quo ll © 
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De Quod ei Deforciat. 


aud præd the Plaintiff Actionem ſuan 
wrſus eum habere non debet quia dicit- 


c. and ſo ſhews Matter to defend 
himſelf from the Plaintiff's Action. 
But in the Ouod ei deforciat, the 


Defendant, by Way of Bar, is to ſet 


up his former Recovery, by Default, 
and protect that Recovery by Ti- 
tle, and ſo to aver the Defence of that 
Title, whereby he recover'd ; therefore 
t would be very improper for him to 
ay Actionem ſuam verſus eum habere 


ion debet, becauſe the Tenant has ex- 


preſly given the Action, where there 
was a Recovery by Default; and to 
begin his Defence in that Manner, 


437 


would be an Averment againſt the Sta- 


tute, ö 
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; = Or we Truſts of an Alien Page 243 ö 

Land 
2. How 
poſe, 

execi 
3. Tha 
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1 Alets. 


1. That a Uſe was not Aſſets, and why 37 

2. That a Term limitted to attend a Fee, | 
' ſhall be Aﬀets 37 | 
That ſince the Statute of Frauds, they | 
" ſeem to be Aſſets 38 | 


Alice, 


A TABLE. 
Allile. 
That a Man hy have an Aſſiſe upon a 
Feoffment, to his own Uſe, without an 
actual my „ Page 2 
Attoznment, Les 


44 


out Attornment 90 
2. That there can be no Eſtate at Common 
Law, by Attornment, after the Death 
of the Grantor 90 
3. That the Words Bargain and Sale, will 
not paſs a Reverſion *till Attornment, 
50k the Words Give and Grant, without 
a Conſideration. | 88 
4. A Reverſion granted to an Uſe, the Uſe 
is not executed *till Attornment, other- 
'wiſe if granted by a Fine 231, 233 
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I, Where the Authority by a Deviſe, to ſell 

Lands ſurvives, and where not 68 
2. How the Court of Chanc will inter- 
7 | poſe, that an Authority to ell, may be 
e, executed : 68 
5 3. That Perſons authorifed to ſell, are of 
ey Nẽeceſſity excluded from buying. 69 
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Averment, 


I. What Conſideration not- to be averred, 
Vide Conſideration, where a Bargain and 
Sale is void, unleſs Money be averred 


Page 51 


. No Averment or Eyidence is to be ad- 


' mitted againſt a Conſideration expreſſed 
in the Deed | | ibid. 
That no Averment can be allowed b 
the Heir, that the Conſideration is falſe 


againſt the Deed and Conveyance of his 


Anceſtor. 52 


4. Where Money is to be averred the Con- 
ſideration 15 x 51 


. That a Deviſe cannot bs averred to any 


| other Uſe but to the Uſe of the Deviſee ; 


I 62 


6. Otherwiſe, if a Uſe be expreſſed, it is ö 
ihid. 

7. A different Uſe cannot be averred upon 
a Fine Sur Grant and Render 57 
Where Parties are eſtopped from aver- | 
ing other Uſes upon a Fine, and where | 
Declaration of other ies may be aver- | 
| 615 64 

9. That there may be a parol Averment | 
againſt a ſubſequent Declaration of Uſes | 


executed 


8 


red 


261, 262 

10. Where Faq Conſideration may be aver- | 
red 258 
Ji. Where no Averment by Parol, ſhall } 
alter the Declaration in Writing, "5h l 

Fl 260 | 
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"& TABLE, 


Bargain and Sale. 
1. what a Bargain and Sale 3 is, * the ſe. 


) p 


| n Parts: O! its Definition Page 82, 297, 


2957 299 


2. The Effect of a Bargain and Sale 82 


z. The Expoſitian thereof 
4. Who may Bargain and Sell 
5. That the King cannot An. and Sell 


1 


6. To whom a Bargain and Sale may be 


made 


7, That a Man may Bargain and Sell to his 


Son 


2 That a Man may Bargain and Sell to a 


Corporation 


ibid. 105 
83 


ibid. 

84 
ibid. 
ibid. 


9. What may be Bargained and Sold 8g 
10. That a Man ſeiſed of a Freehold for 
Life, may Bargain and Sell it for Years 


11. How a Rent might be ſold before the 
Statute, and how ſince 
12. That a Sale of 201. tos. worth of 


ibid. 
ibid. 86 


Land, and Part of a Manor, is void, and 
why ; and what other Bargains and Sales 


are void 


13. In what Manner Eſtates may be Bar- 
gained and Sold, and of the Enrolment 


14. By what Words Lands may be Bar- 


gained and Sold 


15. Of the Effect of a Bargain and Sale, 
| Lo chat it will work a Diſcontinuance 
100 


16. That 


ibid. 87 


ibid. 
ibid. 
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A TABLE. 
16. That a Er N and Sale works no For. 
feiture Page 101, 102 
17. That a Man may Bargain and Sell, re- 
ſerving a Rent, and why 103 
18. That before 27 H. 8. a Uſe in Fee, by 
a wr jew and Sale, had paſſed upon 4 
Con eration, without the Word Heirs 
238 
19. But now ince the Statute, there is hs 
fame Reaſon to require Words of Li- 
mitation, in ſuch Caſes, as in Common 
Law Conveyances „ 
26. Selling Ex vi Termini ſuppoſes a Man's 
transferring a Right to ſomething, for 


Money $50 | f. 


21. Of Pleadings relating to Bargains and 
Sales 299, 300, 301 
22. What a ſufficient Conſideration upon a 


Bargain and Sale, tho* no Money certain 


is mentioned s 


23. What neceſſary to Bargains and Sales ; 


to have them executed by Force of the 
Statute 28385 


24. Where a Bargain and Sale paſſed no 1 


Eſtate, it not being enrolled, but it 
ſerved only as a Declaration of Uſes 
264, 265 

25. Of the Enrolment, Confideration, and 
other Requiſites, neceſſary to a Bargain 


and Sale 286, 287, 288, 289, 290 
Die Conſideration J)7 13 
Vide Covenants to ſtand ſeiſed 8 


Fiae Enrolment 


Pargalnoꝛ. 
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A TABLE. 
Bargainoz and Bargainee. 


3. That a 1 in Fee of Tenant in 
Tail, hath ſeveral Properties of a Te- 
nant in Fee, and the Reaſon thereof 
„„ wel oC 

2. Where a Bargainee in Fee is ſeiſed of a 
 Fee-ſimple, determinable on the Eſtate- 
tail ibid. 10 
3. That a Bargainee cannot vouch by Force 
of a Warranty annexed to the Eſtate of 
the Land, and why 102 
4. If a Man ſells a Reyerfion upon a Leaſe 
for Life or Years, the Bargainee ſhall not 
take Advantage upon a Demand of the 
Rent, withoutNotice given of the Bargain 
and Sale, and why 103 
5. Where the Bargainor may be termed a 
© Tenant at Will, to the Bargainee, and 
a Leaſe for Years made by him, makes 
him no Diſſeiſor 106 
6. Where the Bargainee by a Fine Sur Grant 
and Render, ſhall not be ſeiſed of an 
abſolute, but of a conditional Eſtate on- 
bs, ff 59 
5. Where the Bargainee ſhall be received, 
tho* the Deed be enrolled after the 'Fe- 

_ nant for Life is impleaded. | 
8. That the Bargainee in Fee of Tenant 
for Life, has but an Eſtate for the Life 
of the Bargainor 9 0 


Baron 


* TABLE. 


Baron and F eme. 


1. Where an Eſtate-tail is executed i in the 
Wife immediately Page 13 
2. That by the Common Law a Deed ac- 
| knowledged by the Husband and Wife, 
binds only the Husband, and how the 
_ Cuſtom of London varies the Common 
Law 109 
3. Where the Husband and Wife, levying 
a Fine, are in of the old Reverſion 20, 
21 
4 That the Wife may wave ber Jointure 
buy Matter in pais 153 
What is an Eſtate- tail yeſted in the Huſ- 
band for Life 67 
6. Where an Uſurious Contract is made up- 


on one Deed to declare Uſes, and there 


is a ſubſequent Deed to rectify the U- | 
ſury, the ife ſhall: be bound by the firſt i 
. What is not a good Uſe to the Wife 
made by the Husband of the Wife's 
Alienation of her Jointure 
8. That after an Alienation, the Party in- 
tereſted may enter, as if the 8 
| was dead - ; 157 
9. Where the Alienation by the Wife, 
works a Forfeiture, and he in Remain- 
der may enter immediately _ 160 
10. Where the Alienation by the Wife, 
in Fee, gives an Entry to the Heir, in 
the Life of the Wife 159 
11. That the Husband cannot be _— 
by Curteſy, of an Uſe 
12. of 
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A TAB LE. 
12. Of Declarations of Uſes by Husband 
and Wife Page 244. 246, 247, 248, 249 


"Baſtard. - N <> 

1. Where a Uſe ſhall not oth to a Ba- 
tand, upon a Covenant to ſtand ſeiſed 

= . > 

2. That no Uſe will ariſe to 2 Baſtard. 
Rh. 


" Ceftut que die. 1 
The Eſtate of Ceſtui que Vie, for the Life 
of A. is determined by the Death of A. 


66 

Cettui que Cre. | 
1. Where a Leaſe by Ceftui gue Uſe is void, 
and where good, and why 26 
2. That at Common Law, the Entry of 
Ceſtui que Uſe made him a Diſſeiſor, 
and why | Gs 
3. That at Common Law Cofni que Uſe 
might alien the Uſe, and why ibid. 
4. What Authority is given to Ceſtui _ 

Uſe, by 1 R. 3. c. 1. 5 
5. That the Statute of 1 R. 3. ives 
Authority to Ceſtui que * „ to d derte che the 
Land 32 
6, That by the Statute Ceſtui que e Uſe has no 
Power of Alienation, when he has a na- 
ked Right, and a Uſe in Efe, unleſs it be 
in order. to confirm an Eſtate in Being, 
and why 27 
7. Who are within the Statute of 1 N. 3. 
c. 1. by which a Power of Alienation was 
annexed to the Eſtate of Ceſtui que Uſe, 
and the Reaſon of that Statute 27 
8. 1 


22 
8. Where the Feoffees to an Uſe, ſhall be 
bound, the Cefu/ que Uſe enfeoffing the 

Diſſeiſor, and why _ Page 28 
9. Where Ceſtui que Uſe may alien in Fee; 

and why „ 
10. Where Cui que Uſe, being a Feoffor 
upon Condition, entering for a Condi. 
tion ſhall be ſeiſed of the whole Eſtate 


| 32 
11. Where Ceftui que Uſe, in Tail, aliens 


by Leaſe and Releaſe, it only binds the 
Feoffees otherwiſe by Fine, but binds not 


the Iſſue by a Recovery ibid. 
12. If Cefnui que Uſe aliens by Fine; it bars 
the Entry of the Feoffees after his Death 
„ 
13. The Conſequence of a Deviſe by Cui 
gue Uſe > Os 35 
14. How Feoffees of Ceſtui gue Lſe may alien 
according to the Deviſe of Ceſtui que Ve 

| ibid. 

15. Where Ceſtui que Uſe ſhall have an Ac- 
tion of Debt, but cannot avow, and why 

8 àFF 34, 242 
16. Where Ceſtui que Uſe ſhall enter for a 
Condition broken | „„ 
17. A Rent reſerved by Ceſtui que Uſe ſhall 
go to his Heirs ibid. 
18. Where Ceſtui que Uſe, under a Fine, 
' ſhall hold the Lands charged with a * : 
19. Where a Grantee of a Rent from the 
| Feoffee to an Uſe, ſhall hold it to the 


Uſe of Ceſtui que Uſe 3 
20. Where the Tenants of a Manor ſhall 


/ 


anſver 


» . 2&8 


anſwer the Rents to the Cefn; que Uſe, 
tho* the Services are drowned Page 194. 
21, Whatever Intereſt the Caſtui gue Uſe 
has in the Uſe, it is executed by the Sta- 


tute 199 
22, That Ceſtui que Uſe could not enter up- 
on the Landes 5 239 


23. That tho' it is generally true that if 
Ceſtui que Uſe entered upon the Feoffee, 
he was a Treſpaſſor, yet in ſome Caſes, 
by Intendment of Law, he might enter 

and occupy the Lands at the Will of the 

Feoffee, and in what Inſtance 201, 202 

24. What gives Ceſtui gue Uſe the legal E- 
ſtate | . 239 

25. Where Ceſtui que Uſe of a Remainder 
in Fee, after ſeveral Eſtates of different 
Natures, ſhall have his Remainder, when 
the Eſtates happen to determine, and ſhall 
not ſtay *till they are all determined, 
tho' the Words are after all the Eſtates 
ended : 1 231 

26. The Conſtruction of the Judges upon 
the Statute appointing a Jury man to have 
40 f. per Annum, that Ceſtui que Uſe was 
within that Statute 203 


Conditton. 


What was held not to extinguiſh a Condi- 


tion 5 266 
Vide Ceſtui que Uſe EL 
Conditional Ales. 
Of Conditional Uſes. ” 265 


Conſive- 
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A. TABLE 


- Conſideration. 
15 That Conſiderations of raiſing an bft 


upon a Covenant, are two-fold, Blood 


or Mone | Page 47, 48 
2. That the two Conſiderations which are 
allowed to be valuable in a Deed, are 
Marriage and Money 47 
3. Brothetly or Paternal Love, are good 


Conſiderations: So of Marriage, but not 


Friendſhip or Acquaintance 48, 251 


4. Nor is Natural Love a good Conſidera- Az 


tion oli 
5. What Confideration is neceſſary to the 
raiſing an Uſe 45 
6. Upon a Fine 1 


5. What Conſideration is neceſſary to a Co- 
venant to ſtand ſeiſed, and how far it 
extends 112, 20% 252, 253, 254, 255, 

| 256, 257 

. What are, and what not good Conſide- 

rations in Covenants to ſtand ſeiſed 48 

9. That no Uſes will ariſe without a Conſi- W 
deration upon a Bargain and Sale, or 

Covenant to ſtand feiſed _ 46 

10. Where a Ule may be raiſed without a 3 


Conſideration ibid. 


11. No Conſideration to be averred, but 
what ſtands with the Conſideration ex- 
pr eſſed I hid. 
12. Tho' Blood be good Conſideration to 
raiſe an Uſe, yet muſt the Intent of the 
Party be declared by a Deed, and the Court 
of Equity muſt follow that Intent 48 I 
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4 TABLE. 


13. What Conſideration is neceſſary to a 


Bargain and Sale, and what to a Cove- 


== to ſtand ſeiſed Page 112 


. Where there needs no Conſideration 
9 raiſe an Uſe II 


15. Where no Uſe ariſes, unleſs there be 


a good Conſideration of Money 52 


16, Where the Uſe ſhall ceaſe becauſe the 
Conſideration ceaſed "29 

Vide Prior and future Uſes 

Vide Covenants to ſtand ſciſed 

Vide Averment, 1 

Vide Bargains and Sales, 22 

Vide Covenants to ſtand ſeiſed 


Confirmation. 


1. Where the Leſſee for Years may make 
"Uſe of a Deed, as a Confirmation, and 
afterwards as a Feoffment +3 
2, Where a Grant to a Tenant at Will may 
enure as a Confirmation 89 


Conuzee in a Fine. Vide Fire, 18, 28 


Conuzee of a Statute. Vide Fraudu- 
tent Conueqauces, 6 


Contingent Remainders. Vide Re- 
mainders N | 


Co parceners. Vide Quod ej Deforcat 12 


Vide Contingent 3 98 
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A TABLE 


C opyboider. 


How a Gopytalder, farvendering; to the 
Uſe of his Laſt Will, may diſpoſe of his 

Efſtate Page 36 

Vide Releaſe, Cn 

Vi de Contingent Remainder, 8 


Coppozations. Vide Seifin to Uſes, 7 
Covenant. g 
1. Whether a Man may have an Action of 


1 


Covenant, to recover Damages, tho* no 


Uſe could ariſe 297 


2. 'The Difference between a Covenant that 


Lands are free from all Incumbrances, ; 
and that a Man ſhall execute a Deed, i 
with a Covenant that the Lands are free | 


343 | 


3. The Difference between a Covenant that 
the Lands are free, Sc. and that the 
Truſtees ſhall enjoy the Lands free, &c. 


Covenants to ſtand ſeiled. 


x. Of Covenants to ftand ſeiſed, in Con- 
deration of Blood, and their Original | 


110 

2. Who may covenant to ſtand ſeiſed, and 
to whom _ 287 

3. By what Words a Man may covenant 
to ſtand ſeiſed 114 
4. That a Bargain and Sale in Confideration 
of one, and for increaſing his Daughters 

| — Portions 


Portions, ſhall 3 Way of Cove- 
nants to ſtand ſeiſed Page 114, 115 
5 What ſhall be conſtrued a Covenant 
Executory, and not a Covenant to ſtand 
ſeiſed "77; IIS 
6. Where a Conveyance, without Attorn- 
ment or Enrolment is void, and cannot 
enure by Way of Covenant to ſtand ſei- 
ſed 115 
7, The Effect of a Covenant to ſtand ſei- 
ſed, and where ſuch Covenant is void 


116 
8. where a Covenant being void in Law, 
is void in Equity | ibid. 


9. That every Covenant to ſtand ſeiſed, 
pre ſuppoſes a precedent Seiſin 116, 117 
10. That if a Mortgagor covenants after 
Redemption to ſtand ſeiſed to the Uſe of 
S. it is a void Covenant; and how in 
1 of a Feoffment 117 

. Where a Covenant by the Father, to 


" ih ſeiſed to the Uſe of his Son, ſhall 


{til} make the Fee in the Father 116 
12. A Covenant to ſtand ſeiſed to the Uſe 
of the Nominee of J. &. is void, but to 
ſuch of the Covenantor's Couſin as F. F. 
ſhall name, is good 49 
13. The Difference between a Covenant to 
ſtand ſeiſed and a Feoffment to a _ 


| Where hs Covenantor to * ſcifed, 
4411 be conſtrued to have an Eſtate * 
his own Life, becauſe all the Remain- 


ders were to commence after his Death 26 
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ſame Deed, ſhall be wlll or: how far it 


ſhall —_— | Page 272 


. Damages. 
Vide Dower, 3 


Debt. 
Where Ceſtui que Up ſhall have an Action 


of Debt 34 


Declarations of Ales. 
x. Who _ declare Uſes 39, 40, 41, 42, 


433 244 


2. That one Non compos mentis may de- 
clare Uſes 425,246 


3. That an Infant may declare Uſes 243, 
| = 246, 251 


See more of Declarations of U es, by 
Infants 15 2281 


5. Declaration of Uſes by nen, ſe- 


verally 
6. A Baron and Feme cannot declare Uſes 
upon a Feoffment, ſo as to bind the 
Wife | | 39 
7. What became a Doubt upon the Statute 
of Frauds, concerning a reſulting Uſe, 
and that by the Statute of 4 Anne, c. 
16, a Man may declare the Uſes of a 
Fine and Recovery, by a ee 
Deed 62 
8. What is ſufficient to declare an Uſe 
which would not have been ſufficient to 
a Covenant to raiſe an Ule 275 
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9. Where a Deed Declaratory of an Uſe 


was n at Common Law Page 
270, 142 


10. Where a Letter is a good Declaration 


of a Truſt 347 
11. What ſhall not contraul Uſes declared 

by a Deed 273 
Vide Fine, 6, 7, 8, I4, 15 5 
Vide Leaſe, 4 


Dedimus. 
To 1 take the Dowreſs's Oath, 7 de Dower, 
8 Deeds. 
l. Whether the laſt Deed, or the firſt, 
mal be moſt effectul 4k 96 


2. Where a Perſon not named, but in the 
Habendum of a Deed, ſhall not take by 
the Habendum | 5 894 


Deviſe, Deviſoz, and Devilee. | 


1. Limitation of a Uſe in a Deviſe, 
be void, whether the Deviſee ſhall be 
ſeiſed to the Vie. of the Deviſor, and 
C 1. 1 

Vide Averment, | ST | 
2. Where the Deviſee claims by the Sta- 


| tute of Uſes 204 

3. That a Uſe is deviſable 33 

4 The * of a Dexiſe to an Ns | 
„„ | 355. 
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his Heirs ſhall rake by Diſcent Page 289 
2. Of Diſcents of an Uſe in Reverſion 19 
3. What are the Diſcents of an Uſe i in Poſ- 
ſeſſion, and what i in Reverſion Te 16 
Vide Dower, 112 5 
Vide Heirs, 5 | 1 
Vide 1 1, 1 


Dilltontinuante. 1 

Vide "EP and Sales, 1 5 

What no Diſcontinuance within the Statute 
of r 5-7 of not 
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: Vide Dover, 106, 116 5 
 Difeiſin, Diltiſon and Dirt. 


x. Every ſubſequent Conſent is equal to a 9 


Command pxrecedent to make à Joint 
Difſeiſin; and tho” the Act of Diffeiſin 
be done by one, yet a. ſubſequent Act 
of the other makes them, i in Law, eſteem- 
ed Joint Difſeiſors <7 71 
2. Where tlie Uſe and Poſſeln on both paſs 
* the Feoffment of the Diſſeifor 241 
Where a Releaſe to the Diſſeiſee * 
suche the Uſe 5 
Where the Uſe. K. the. Difſeiſce bal 
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Vide Feoffment, Feoffor, and _— 3. 
Vide Pleadings, * 


Dittrets. 
vide Ceftui que Uſe, 26 


Vide — 1525 153, 154, 155, 156, 157, 


158, 159 
Donoꝛ and v Donee. 
vide Wen 12 bo 
Vide e © 
Dower. 
1. What Dower is 1 354 


2. That the Writ is a Writ Patent 357 
3. That the Wife may remove the Plaint 


353 
4. That the Tenant cannot, without ſhew- 
ing Cauſe hi. 
5. Where ir may be removed by a Recordare 
359 
6. Not to im done by A Pone, but by a 
i: Gy W own 


5. To whom the Writ is to be directed ibid. 


8. Where ſhe might have a Tolt on a Mrit 


F 361 

9. Where the Plea is to be removed by a 
Recordare ibid. 

10. Where the Writ is to be directed to 
the Feoffee 1 


11. Where to the Heir 362,363 
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12. Where the Writ is to be againſt the 
Donee, directed to the Sheriff Page 


362, 363 

13. That Dower is the Conſequence of 
the Marriage . 
14. For what Purpoſes allowed ibid. 


15. To whom to apply for her Dower 364 
16. How it ſtood before the Statute Cu,, 
E mptores Terrarum . ibid. 
17. Where the Writ is to be brought 363 
15. Where the Tenant in Dower is to have 
the Writ againſt the Leſſee for Life 
ibid. 1 

19. Where the Writ may be returnable in 
the Common Pleas, tho? the Clauſe nia 
Capitalis Dominus, &c. be not in the age 
305 

20. And the Lord to have no Action for 


ſuing the Writ there 366\ 

21. Where he may a Prohibition ibid. 

22. Where a Dominus remiſit t Curiam ſuam, 
is implied - zii. 


23. Where a Wife is 3 of Part of 
her Dower, ſhe muſt have her Writ of 
Right of Dower --- $67 Bj 

24. And the Reaſon thereof bid. 

25. Where a Feme loſeth by Default, the | 
may have her Writ of Right of Dower | 

4 

26. Tenant for Life barred } in a Poſſeſſory 

Action, could not have a Droiturel Mrit 


at Common Las 5 368 
27. And the Reaſon thereof 309 
28. Feme loſing her Dower. by Aſſiſe, her 

Remedy is by Attaint 369 


29. Th: Reaſon thereof ibid. | 
| 30. The | 


W — 


d. 


T 


** 


14 ILA 
30. The Proceſs after Removal Page 369 - 
31. The Form of the Writ 370 
32. Dower of a Moiety ibid. 


33. Where to be directed to the Heir ibid. 
34. The Form of the Writ of Dower, to 


the Heir, for the Third Part ibid. 

5. Of the Profits of a Fair — 

. Of Stallage lil 

J. Of an Office ibid. 

5. Of a Mill 5 ibid. 
39. That ſhe ſhall have Dower of what is 

Appendant and Appurtenanr ibid. 

40. Of the Writ De Ruparentina Habenda, 
when it lies > 372. 

41. That it is a Writ Viſcountiol ibid. 
By what Statute given = 


43. The Form of the Writ 
44. How the Sheriff to demean himſzif 
thereon 374 
45. A Writ of Dower, Inde nibil haber, 374 
46. Where it lies 1 
47: The Form of the Writ in Latin 375 
The Demandant not bound to accept 


= Tender of Dower  7bad. 
49. From what Time the Demandant to 
have Damages ibid. 
50. When the Defendant to plead that he 
was always ready, rr. | 376 
51. The Form of the Writ againſt the 
Guardian ibid. 


52. That he is to be named Guardian ibid. 


53. That the Defendant ought to ſhew that 


the Heir was Heir to him laſt ſeiſed ibid. 
54. A Precipe of Dower Nd oftium Ec- 
leſt E- 1 f _—_—— 


55. Ex 
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55. Ex aſſenſu patris Page 3) 
56. Dower Unde nihil habet may be ſued BY 
before the Sheriff, by a Fufticies 3) 
57. Pracipe to the Sheriffs of Lonon 318 
58. Dower in London, agairift ſeveral Te- 

_ nants = __-2bid 
359. One cannot have two Writs of Dower | 

Unde nihil habet, at one and the ſame © 

Time, but the latter ſhall abate 36 5 
60. Where there may be a ſecond Writ 


11. 
61. where a Writ of Admeaſurement of 
62. Who may have it | | 380 1 
63. The Heir within Age | ibid. 5 
64. Where the Heir at full Age ſhall not 


ibid. 


65. Where the Guardian to the Heir ſhall 7 "= = 


have the Writ. _-  #id. 
66. The Form thereof : 381 
67. Where it lieth upon an Aſſignment of 
Dower, by the Heir, or the Guardian 


wil. 8 

68. Where it is Ficountiel 382 
69. Where it is Coram Fuſticiariis, Sc. ibid. 
50. All the Lands to be named ibid. 


"II." W here there are to be ſeveral Writs 5 
52. The Reaſon why: the Writ is to be G. 


ram Fuſticiafiis ibid. 

, +3. How the Concluſion of the Count muſt B 

be 383 

74. How the Dowreſs is to plead, 384 | 

75. The Award of the Writ iid. 
76. How the Entry is to be when the Writ Bl 


is returned ibid. 
| 77. Where 
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j. Where there are ſeveral Inqueſts Pa. 385 


78. A Writ for the Guardian ibid. 
J 79. When the Plaintiff to remove the Plea, 
without ſetting forth a Reaſon ibid. 

380. The Proceſs _—_ - 
81. And by whom the Admeaſurement to 
be made | ibid. 

32. Where the Grantee of the Ward is to 
have the Writ 7 | 386 

53. Where the Heir, and not the Guardian 
is to have it ibid. 


34. Where the Guardian ſhall have it ih id. 
85. Where the Heir ſhall have an Aſſiſe ibid. 
$6. The Reaſon why the Grantee may have 

this W rit 386 

3). And not the Heir at his full Age bid. 
= 3 " Otherwiſe if the Heir be within Ape 
7 387 
l 99. v. hether the Heir ſhall have an Ahe 
3 i. 
qo. Whites the Guardian ſhall have a Writ 

of Admeaſurement of Dower, but not 


his Aſrignee 38 
91. Where the Heir ſhall have the Writ 
83 ibid. 
92. And the Tenant no Remedy by Aſſiſe, 
but by Scire facias 1 0G... - 
oz. Dower not to be avoided by Entry ibid. 
94. Where the Sheriff is conſtrued noWrong- 
Aer 389 
95. And where the Heir can have no Af- 
ſiſe ibid. 
96. The Tenant to be called in a Scire 
A 5 ibid. 


95. An 


1 
97. An Aſſignment of Dower, ſuppoſed to be 
done Per Pares, not to be avoided but by 
Inqueſt Page 389 
98. Whether the Heir may have a Sire fa- 
cias, notwithſtanding an Inqueſt 390 
99. Improvements of the Tenant in Dower, 


not to be taken from her by Admeaſure- | 


ment ibid. 


100. A Difference taken as to the ſeveral 
Sorts of Improvements ibid. 


101. Where the Wife was endowed, tho 


the Husband had no Poſſeſſion 391 4 
102. The like of a Tenant by the Curteſy 
3 119. D. 
103. Where the Wife not to be endowed : 

when the Heir intrudes upon the King's 


ibid. 


Poſſeſſion . ibid. 
104. Where the Wife to be endowed, tho 
the Husband be attainted, if the "Heir 15 
be reſtored 392 
105. The Reaſon thereof | ibid. 


106. Where the Wife's Acceptance of a ; 
Term, ſhall bar her Dower 393 © 


107. Aliter of the Acceptance of a 'Tenan- MI 
cy at Will ibid. 
108. Where the Wife ſhall loſe her Dower 


by a Diſcontinuance hid. 
109. Where the Wife ſhall loſe her Dow- 
er, the Husband being a Diſſeiſor ibid. 
110. Where the Wife of the Donor ſhall | 
not be endowed of Rent, it being ex- 


tinct 


394. 
111. Where the Wife ſhall have Dower of 2 
a P-ent, but Ceſſat Executio, during the : 
Nonage 1 the Heir ibid. 
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Anz. Where the Wife of the Father ſhall 


not have Dower of the Grandmother's 
Third Part Page 394 
113, Where Dower defeats Diſcent 393 
114. Where Dos cannot be Ex dote ibid. 


115. Eun the Mother mall be endowed 


ibid. 

116. The like of that Part which the 
Grandmother held in Dower 396 
117. Where the Wife of the Diſſeiſor of 
the Diſcontinuee ſhall not be endowed 
#bid. 

ut. How the Wife of a Tenant in Com- 
mon to be endowed _. 397 


119. Dower by Metes and Bounds zbid. 


120. How to be endowed of a Mill or an 


Office ibid. 
121. Tenant in Dower praying Aid of him 
in Reverſion, how to be endowed ibid. 
122, Dower of Lands held in exchange 398 
123, Where a Stranger may plead that ſhe 


holds Lands in Socage ibid. 
124. Whether ſhe may endow herſelf of 
Lands, De Ja pluis Beale « ibid. 
125. Where the Son cannot endow Ex a/- 
= ſenſu patris i hid. 
126. Where that Writ lies 399 
127, Where the Wife of the Meſue Tenant 
to be endowed ibid. 
128. Where the Wife cannot be endowed 
of Lands evicted by a Title Paramount 
ibid. 
129. Where ſhe ſhall have Dower out of 
Lands recovered in Value ibid. 
130, Where not againſt the Heir's Grantee 
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131. What Dower Ad aſtium Eecleſiæ, and 


Ex afſenſu patris are Page 400 
132. For what Purpoſe conſtituted 401 
133. A Wife not to have Dower upon the 
civil Death of the Husband, and why 

ibid. — 

134. That ſhe may loſe her Dower by Adul- 
rery 
135. But not if he is upon the Lands 


ibid. 
136. ew the old Law ſtood when Villen- | 


age was in Uſe ibid. 


137. How the might loſe her Dower before 
ibid. 


the Law was altered 
138. When ſhe could not claim Dower of 
the Feoffee 403 


139. How the Law is ſince the Statute of 
403, 404 


Quia Emptores Terrarum _ 
140. Wife of a Jointenant, where not to 


be endowed | 85 405 
141. Dower Ex aſſenſu matris & fratris 
| i bid. 

142. Patris & matris hi. 
143. Why not. Ex afſenſt fratris >; 18. 
144. Ad oftinm Eccleſia ibid. 


145. What a good Marriage to be entitled 
to Dower | ibid. 


402 


n 


ibid. : 


147. How in later Times ibid. 
148. When Dower is to be of a Moiety 406 
149. When of the whole hid. 
150. The Original of Free-Bench ibid. 


151. Dower Ad aſtium Hccleſiæ, how much 


to be aſſigned 


407 
152. The Reaſon of the ancient Uſe i in 
| | ibid. 
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153. Wife not to be diſtrained ſor Debts 


165. Dower aſſigned by the Crown 413 
166. The Writ to the Eſcheator ibid. 
16). When ſhe may have a Writ to the 
Eſcheator 414 
168. Another Writ to the Richearor 415 
169. When the Wife is to ſue in the Chan- 
cery 417 - 
190, A Writ to the Rickinibage when the 
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due to the King Page 407 * 
154 The Form of her Writ to be relieved 1 
08 1 
155. Another Firm 3 | 
156. With the Addition of the Clauſe, Dum Fi 
tamen hœredes, c. 409 1 
157. How it is to be where her Husband is of 
Debtor to the King ibid. Th 
158. A Writ not to diſtrain in the Lands bi 
purchaſed Jointly by Baron and Feme TAY 
ibid. 118 
159. Where the Wife holds the Lands diſ- Jil 
charged of the King's Debt 410 Uh. 
160. Where Tenant in Dower is not to be va 
ditſtrained for the King's Debt 411 = 
161. Another Writ in the Regiſter, not to "1 
diſtrain for the King's Debt 410 1108 
162. The Diſtinction of the Caſes 41x 1808 
163. Where a Writ De dote Aland, li- 1 
eh —-- 412 1 
164. When there was to be a Marriage of 1 
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Lands are held of Spiritual Lords ibid. 1 
191. A Writ to the Eſcheator, where there 9 
is a Rent reſerved 418 | 1 
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173. Li- 16 

* vn 

SS 
101 Na 


* Sas; So * OOO" 5 
* p 9 * wy 
\ 


way 
173. Livery to the Heir, with a Salvo of 
"our | | Page 419 
174. The Writ to the Eſcheator, in that | 
Caſe %% LB 
175. When the Words Salva dote are not 
to be in the Writ 1 0 
176. Where the Heir ſhall ſue Livery of | 
a Reverſion, after the Death of Te. 


nant in Dower Ee ibid. 
17. That the King is to perfect the Infeu- 
dation of Dower, and where 422 


178. Where the King ſhall ſend a Writ to 
the Eſcheator, to make a new Extent 


| — 423 
179. Where the Dowreſs ſhall have a Scire 
facias to re- ſeiſe the Lands 424 
180. When the King ſhall ſend a Writ to 
the Eſcheator to re-ſeiſe the Lands ibid. 
181. The Form of the Writ. 4425 
Vide Forntures, 4, 5, 6, 7,9, 10, 11, 16,1) 
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Vide Dower, 26 | 
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1. What an Enrolment is Page 106 
2. When introduced, and for what Raa- 
_ fon 90 
What the Tenor of the Enrolment is, 
and of the Act of Enrolment 105 
When the Enrolment muſt be, and what 
— before, and what by the Enrol- 
ment - —_ 295, 296 
5. What Power before or after Enrolment 
292, 293, 294 

6. That the Statute of Enrolment does not 
deſtroy the Operation of the Statute 
of Uſes 91 

7. What Contracts that are not enrolled, 
are conſtrued to be 1 

3. The Relation between the maine 
and the Deed 

9. That after the Enrulmentz the Freehold 
is in the Bargainee, from the Date of the 

| Deed 93 
510. That the Bargainee hath not the Fee 
till Enrolment, and why 92 
11. Where the Bargainee ſhall have the 
Rent in Arrear, before Enrolment 94 
t2. That the Bargainee may enter for a 
Forfeiture, before Enrolment 95 
13. That the Bargainee may be Tenant to 
the Precipe, may receive a Releaſe, or 
maintain an Aſſiſe before Enrolment 94 
14. Where the laſt Deed of Bargain and 
Sale, firſt enrolled, ſhall not take away 
the Effect of the firſt 96 


H h 15. That 
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A TABLE. 


| 5. That an Eſtate of Prechold or Inheri- 


tance, 'muſt be enrolled, and not a Term 
for Years, and why, and where the 
Deed muſt be enrolled - Page 98 
16. 'That the Bargainee can make no Title 
to preſent to an Adyowſon, before En- 


rolment 92 
17. How a Releaſe to the Bargainor enures 
before Enrolment | 92 

18. When it may be enrolled 99 


19. If the Bargainor or Bargainee die be- 
fore Enrolment, yet it may be enrolled 

9 
20, From the Date, and from the Day of 1 
the Date, is all one, and therefore an 
Enrolment may be on the laſt Day of 
the 6th Month, after the Day of the 


Date 99 
21. How the Enrolment muſt be, where 
the Deed has no Date 100 


22. Where there is a Bargain and Sale, and 
a Recovery, or a Feoffment, and the 
Deed enrolled, the Land paſſes by the 
Recovery 92 

23. That a Party who claims by a Bargain 
and Sale, muſt ſhew in what Court the 
Deed is enrolled, and why | by 

That Covenants to ſtand ſeiſed, 
Conſideration of Marriage, need not bo 
enrolled. | HT 

25. That the Bargainee dying before the 
Enrolment, his Heirs ſhall rake by Di- 


| ſcent 289 


26. Where the Party ſhall be in by the 


Fine, tho* the Deed be enrolled after- 
terwards 2289 


Vide 


Vide Bargains and Sales, 13, 24, 28 
Vide Leaſe, Oc. 1 = 
Vide Pleadings, ) 

PP Entail. 
Vide Fine, 2 ' - 


- . 
- 


Entry. 
1. That a Leſſee cannot have an Action of 
Treſpaſs before an actual Entry Page 230 


2. By a Bargain and Sale, the Freehold in 


Law paſſes preſently, but not an actual 

Freehold till an Entry 1. 
3. That a Releaſe may be made to one 

that has but a Freehold in Law 230 
4. Where a Feoffee of a Recoveror, by an 

erroneous Judgment ſhall be entered up- 

on without a Scire facias © 34 
Vide Dower 93 | | 
Vide — 9 Bt 
Vide Baron and Feme, 9 
Vide Pleadings, 2 


Equity. 


1. That ſince the Statute has brought the 
Uſes into Poſſeſſion, they ought to be go- 


verned by the Rules of Eſtates in Poſ- 
ſeſſion ; and therefore there muſt be apt 
Words | 


75 
2. Where an Act is capable of a double 


Interpretation, that Conſtruction muſt 
be made as conſiſts moſt with Equity 8 
3. Where Equity will not relieve againſt 
the Act of Law „„ 
4. That a Court of Equity conſtrued the 
Limitation of Lies as thoſe of Eſtates in 
Hkhz2 Poſſeſ- 
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A TAL 

Poſſeſhon were at the Courts of Com- 
mon Law Page 168 
5. A Court of Equity cannot alter the 
common Import of Words, ſo as to ſet 
up Rules of Property oppoſite to the 
Rules of Law 0 
6. But a Court of Equity may mitigate or 
diſpence with the Rules of Law in par- 
ticular Caſes, where they ſhould happen 

to ſhelter Diſhoneſty or Oppreſſion 18 
7. What Conſtruction the Court of Chan- 
cery makes in directing and judging con- 
cerning Uſes 176 
8. As a Court of Equity cannot alter the 
Diſcents of Land, ſo it cannot alter the 
Law and Cuſtom of a particular Place; 
for all immemorial Uſages are Part of 
the Laws of the Land I9 
9. That Equity having the ſole Manage- 
ment and Diſpoſal of Uſes, regarded not 
the ſtrict Rules of the Common Law, 
before the Statute of Lies, but now other- 
wiſe 238 
10. What the Court of Equity will do for 


the Benefit of Commerce, and to ſup- 3 


port Family Settlements. Vide Fee upon a 
Fee 


Eſtates Ry Eftates-tail. 


1. Where an Eſtate limitted to a Man and 
his Heir, is an Eſtate for Life, and the 
Reaſon thereof 24 
2, In whom, the Eſtates are before Alic- 
nation 37 


3. What 


A TABLE. 


3. What is an Eſtate tail veſted in the An- 
ceſtor. Page 21 
Vide Baron and reme, 1 


Eſcheat. 
5 Writ for the Demandant in Down to 


the Eſcheator. Vide Dower, 165, 166, 


1 80 167 168, 169, 177, 179 
Vide Fraudulent Conveyances, 13 


Eſtoppel. 


Vide Averment, 8 


Evidence. 


Vide W Conveyances, 16 


Vide Right, 3 
Exchange. 


Vide Dain 122 


Executows, Vide Statutes, 


1. How the Statute of 37 H. 3. hath al- 


tered the Common Law, as to the Power 


of Executors to fell | 60 
2. Of a Deviſe of Lands to Rxecutors, to 
be ſold 65, 65, 68, 69 
Hh3 E xecu⸗ 


4. 


A ASL 
Executow Fees. 


1. Of Executory Fees, how they began, 
and what the Rules of Law are, rela. 
ting thereto | Page 118 

' Hide Contingent Remainders 10, 14 

2. That Executory Fees are conſtrued ac- 

cording to the ſtrict Rules of Law, and 
under the Power of the Eſtate that ſup- 

ports them 5 Bot - 

3. The Difference as to Executory Fees, 

where they ariſe by Way of Uſe, and 

| where by Way of Deviſe; if it ariſeth 
by Way of Uſe, there muſt be a Sejfin in 
ſomebody, to be executed in the Grantee 
of the contingent Uſe, whenſoever it hap- 
pens , 5 284, 126 

4. But by a Deviſe, the Preehold itſelf is 

transferred, and there needs no Perſon 
to be ſeiſed to execute the Uſe in the De- 

._ wile 127 


Extinguichment. 


1. That he who hath a Uſe in Right only, 
may do an Act, and what to extinguiſh 
it , | | 

2. Where a Rent granted to charitable 


Uſes ſhall not be extint x5 
3. When the Seigniory and Rent are ex- 
_ _ tinguiſhed N 2 

Vide Condition | Lo 

Vide Rent 


Fathet 


4 Fo: BLE. 


Father and Son. 


1. What ſhall be deemed an Advancement 
for the Son, and not a Truſt for the Fa- 
ther Page 348 
2. What was held an Advenceniont for 
Children, and not a Truſt for the Fa- 


ther Of 348, 349, 350 

Vide Covenants to ſtand ſeiſed 11 

Vide Jointenants | 6 
Fee upon a Fee. 


Tho' a Fes cannot be limited upon a pee, 
by the ſtrict Rules of the Common Law, 


yet the Court of Chancery paſs by this 


Rule, for the Neceſſity of Commerce, 
and to ſupport Family Settlements 76 


F coffment, Feoffo2 and Feoffee. 


1. Where a Feoffee is ſuppoſed to take an 
Eftate to Uſes, and when to his own 
Uſe 7 

2. When the Feoffee ſhall be ſciſed to the 
Uſe of another, and when to his own Uſe 

| | 1 

3. Where a Court of Equity will order the 

Feoffee to try the Title with the Diflei- 


for at Common Law 10 
4. That a Feoffee to an Cſe may grant a 
Way or Common 13 


5. Where the Feoffee to ari U/e may grant 
the Office of a Steward, Bailiff or Re- 
ceiver 14 

H h 4 6. And 


— —— 

— — 
rr 
. — . —— — 

— 


— * * —— — — — 
— — — — 
— — — — 
a” o _ - D — 
_ — „3 
rer e 
1 — | : 


# 
i 
if 
* 


1. 
j 
p rl 
b 
p j 
4 
4 o 
* 
j 
* 
[7 
. 
1 ? 
1 
[4 
7 
8 'T 
4 4 
4 
N 
i, 1 
ae 
0 
1% 
4 
1. 
1 
1 
4 
: 
[i 
4 j l 
' 1 
ö 711 
1 4 
1 
f 4 
1 
f 
; 
„ 
[ 14 
1 4 
I 
ö i. 
; . i 
[ 74 
| l 
£1 
I} 
x 7 3 
* 
1 1 
? 4 
1 4 
= 
o 1 
1 * 
F 1 
F $ F 
$+; * 
8 
1 Fl 1K 
1 ww 
; | = 2 
TRY 4; 
11 
11 
tt 
ö 5 
7 Fo 
18 202 
1 [i p 
1 
1 4 85 
N 
"HM 
N N 
* 0 
14% 
* + 
4. «. 
i * 
#. w 
[1 
v, 
1 * 
N 1 
4 —_ 
N 
; 15 
145 
. 4 7 
— 933 
4 
. 
l 
11 
4! U 
; 0 
; i i, 
1 
| { "F 
U 1 1 * 
BJ 
483 
1 
L \ 
N 
i \ 
gf .+; / | 
' . ir 
11 ll; 
"TREE 
$ i, 
0 7 - 
* 
1 * 
i \ 
N i 
, 
. 
5 
MI 
9 
5 19 7 
* 
* 
N 7 
i. We © 


o 
| 4 
a 4 * 
4 4 
74 fi 0 
14 " 
— 
+ » 
a . 
- 11 
: 
N 5 
A * 
o 
\ 
G We, 
$7.9 
TE. 
! 7 1 
F * 
1 
. 
i : 
8 e 
3 
U 1 
7 f 


1 2 — 
— EY P 2 T * 


* 2 
— 4 — 


A FABLE. 
6. And may, during the Minority of the 
Heir, without his Aſſent, but cannot ſet- 


tle Fees, during Life 
Where a Feoffer is conſtrued in of the 
old Reverſion, and may deviſe it, 1 
where not 
8. Where the Feoffor to the Uſe of his Laſt 
Will, has a qualified Pee, and why 35 
9. What ſhall bind the Son of the Feoffor, 
to the Uſe of his Laſt Will 36, 3 
10. Where the firſt Feoffees may enter, and 


revive a former Uſe 31 


11. Where the Feoffees to an Uſe, may 
enter upon the Alienee of Tenant for 
Life, and why | "1.40 


12. Where the Feoffor may enter and re- 4 


vive an Uſe, for the Benefit of another, 
Who cannot make a Feoffment 240 
13. Where the Uſe ſhall be to the Feoffor 


and his Heirs, of the Part of the Mo- 


Vide CefttF que Uſelt 7 9, IO, 13, 22 
Vide Covenants to and ſeiſed d, 13 

Vide Dower, 10, 138 

Vide Entry, 4 

Vide Heirs, 3 

Vide Enrolment, 21 

Vide Prior and future Uſes 

Vide Leaſe, Ec. 2 

Vide Pleadings, 4 

: Vide Releaſe, 4 

Vide Remainder, 6 

Vide Revocation 

Vide Contingent Remainders, 75 13, I”, 19 


© Fine, 


Page 14, 174 : 


19 


ne. 
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4 TABLE. 
Fine, 


Of Uſes upon a Fine and Recovery 
Page 282, 283 


2 That a Fine and Recovery paſs the En- 


tail at Common Law; ſo does it paſs the 
Entail of a Truſt, in a Court of Equi- 


33 


oy 
3, That the Iffue in Tail, are barred by a 
Fine, tho' not be in Remainder 2. you 
4. Where the Heir of the Bargainee ſhall 


have the Eſtate under a Fine, and not 
the Deviſee, upon a Deviſe, before the 
Fine | ibid. 
That Baron and Feme levying a Fine, 
it ſhall bind the Wife, and why 39 


6. The Husband declaring the Uſes, ſhall 
bind the Wife, and 5 and where not 


0, 41 
Where a Declaration of Uſes by 2 
Husband, on a Fine levied, ſnall bind the 
Wife, during her Coverture, but not 
after, and why 40 
8. Whereno Uſes are declared upon a Fine, 


it ſhall be to the /e of the Wife, and 


ibid. 

9. Where Uſes of a Fine levied by Huf- 
band and Wife may be averred without 
the Wife's Deed ; and where her refuſing 
to aſſent to the Uſes, ſhall not bind the 
Wife 41 
10. Where the Wife levying a Fine within 
Age, it ſhall bind her, and why ibid. 


11. That 


SOIT” 


4A TABLE. 

11. That the Le of a Fine cannot be li. 
mitted to a Stranger without a Deed, and 
where it may Page 56, 5 215 
12. Where a verbal Averment may be al. 

lowed to reconcile a Difference between 
a Fine and a Deed to lead the Uſes 58 ä 
13. That a Covenant to levy a Fine to the 
Uſe of a Man's Baſtard Daughter, is good 


a | 20 

14. That the laſt Declaration of the Le of 

a Fine, ſhall not ſtand, but the firſt | 

| 5 tl; $45 55, 56 % 

15. Of Decla ation of Uſes on a Fine or 

Recovery 33, 54, 55, 260, 262, 267, ⁶. 

| . 268 

16. Where two Perſons, having different 

Eſtates in the Land, declare no Uſes up- 

on a Fine, how they ſhall be ſeiſed, and 

how, where one of the Parties has no 

Eſtate 15 43 

x7. Where it was reſolved that a Fine did 

not deſtroy a Remainder limited ſeniori 

puero 5 283 

18. A Conſtruction upon a Fine levied to 

the Conuzees, to make an Eſtate to ſuch 

a Perſon as the Conuzor ſhould _—_ 
2 


19. That a ſubſequent Declaration of Uſes, 
upon a Recovery, is good 261, 271, 

1 8 N 272 
20. What ſhall be a good Declaration of 
Uſes upon a Fine, tho' no Marriage be 
had, which would not have been good 
upon a Covenant to ſtand ſeiſed 277 


21. Of f 
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21. Of a Declaration of Uſes, upon a Fine 

levied to Survivors Page 27a 
22. That a Fine Sur Grant and Render 
cannot be averred by Parol, to be to any 
other Uſes than thoſe contained in the 


Fine 1 abs 


23. Where a Fine by Husband and Wife, 
did not deſtroy. the Eſtate in Remainder, 
but that it was in Abeyance . 280 

24. Where no Uſe ſhall ariſe by Force of a 


Covenant, without the Fine levied 257 


25. Whether Uſes of a Fine levied of Part, 
ſhall be good 77%. "5.0008 
26. Where a Fine ſhall be guided by a Co- 
venant made before | — 
275. Whether a Fine ſhall extend to Aver- 
ments Before the Fine levied 212, 273 
28. Where the Render of the Conuzee 
cannot extinguiſh the Condition, becauſe 
his Seiſin was Inſtantaneous 269, 270 


29. How a Uſe ſhall ariſe to Tenant for 


Life, upon a Recovery 282 
zo. Where a Uſe limitted by a Recovery 
for Part, ſhall enure to the Wife for that 

Part only 281 


Vide Attornment, 3 


Vide Baron and Feme, 3 | 
Vide Ceftui que Uſe, 11, 12, 18 
Vide Canſideration, 6 20 
Vide Forfeiture, 2 

Vide Fointenants, 3 

Vide Enrolment, 25 
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4 TABLE, 


- Forfeiture, 
ym a Forfeiture is Page 102 
Where a Fine levied of a Thing lying in 
2 is a Forfeiture 10, 102 
3. That a Ce is not en for Felony 
or Treaſon, and why 38 


That a Term limited in Truſt, is for- 
feitable for Treaſon, by Ceftui que Truf 


| 39 
5. Where a Feoffment by Tenant for Years 


is a Forfeiture „ : #bid. 
6. Where a Recovery by Tenant for Life, 
is no Forfeiture, becauſe he in Reverſion 
held the Eſtate under Truſts for Tenant 


for Life 63 


— BEI orfeiture' 243 


Vide Bargains and Sales, 16 
Vide Baron and Feme, 9 
Vide Enrolment, 12 
Vide Rovocation, I4 


Fraudulent Conveyances. 


1. What accounted. a fraudulent Canvey- ; 
6 2 


ance 
2. Of fraudulent Conveyances 30a 


3. Who ſhall avoid fraudulent Conveyan- : 


ces 304, 305 
4. Where Purchaſors ſhall avoid a Gift to 
the King 


| zo6 
5. Who ſhall not be eſteemed a Purchaſor 
for a valuable Conſideration 307 


6. What | 


Vide ; 


2 


A TABLE. 
6. What fraudulent Conveyance may be 
avoided 2 Page 304, 305, 308 
7. Where a Cognizee of a Statute, ac- 
cepting a fraudulent Conveyance, ſhall 
ſtill be paid his Debt, before a Bond-Cre- 
ditor 308 
8. That a fraudulent Gift is good againſt 
every Body but Creditors, and will ſtand 
good between the Parties themſelves 306 
9. What is a good Leaſe made to the Uſe 
of the Wife, ſhall be good againſt Pur- 
chaſors 309 
10, What will be a void Leaſe apainſt Pur- 
chaſors Ihbid. 
11. Where Conveyences upon a Marriage 
ſhall not be conſtrued Fraudulent 310 
12. That tho' a Deed be fraudulent in its 
Creation, yet by Matter ex poſt fad, it 


may be made good 309, 310 
13. Of a fraudulent Conveyance, to pre- 
vent an Eſcheat 310 


14. Where the Vendee ſhall not avoid a 
Settlement, the Power of Revocation 
being out of the Vendors 311 


f. Pleadings relating to fraudulent Con- 


veyances 306 
16. That a fraudulent Conveyance may be 
given in Evidence upon the General Iue, 
and * not be pleaded 306 


Free⸗Bench. 


Vide Dower, I 50 


Free: 


4 TABLE. 


Vide Enrolment, 9 

Vide Limitation, 3 

Vide Perpetnities, 2, 

Vide Contingent A 4 8 


Giant, Gꝛantoꝛ and Gꝛantee. 


Where the Grant of the Intereſt the 

Grantor had in the Lands which he had 
before granted was void, and the Rea- 

© marr eherect "age 198 | 

Vide Ceſtui que Uſe 

Vide Dower, 82 

Vide Purchaſors, 3 

Vide Releaſe, 7 


Guardian. = 
Vide Dower, 51, 52, 64, 66, 6, 83, 90 


LI 4 „ 


babendum. 


Vide Deeds, 2 
| Heirs, 


1. Where the Word Heirs is not a Name 
of Purchaſe, but of Limitation 23 
2. And where it is not a Word of Limita- 
tion, but of Purchaſe 24 
3. Where a Remainder veſts in the Feoffee 
to an Uſe, ſo that his Heirs claim by 

7 Diſcent ; 


1tme 

23 
lita- 

—4 
fee 
by 
nt; 


A TABLE. 
Diſcent ; and where not, ſo that his 


| Heirs take by Way of Purchaſe Pa. 23, 24. 
4. What is conſtrued a Remainder veſted 


in the Heir, and for what Reaſon 25 
5. Where Heirs take by Diſcent, as in 
the old Reverſion "ae 


6. Where the Uſe ſhall deſcend to the 
Heirs of the Part of the Mother, and 
where to Heirs on the Part of the Father, 


and where to the Heirs on the Part of the 
Purchaſor 17, 18, 19, 238 


J. Where the Eſtate of Cæſtui gue Uſe ſhall 
be in the Heirs, till Alienation by the 
Feoffees, purſuant to the Will 37 

8. Where a Uſe ſhall ariſe to the Heir, up- 
on a Covenant to ſtand ſeiſed, and he 
ſhall take by Diſcent 277 

9. Where the Heir of the Deviſee ſhall be 
ſeiſed in 'Truſt, for the Cure of a Church, 

for the Time being 344 

10. That a Man limiting an Eſtate to 
his own Right Heirs, makes him ſeiſed 
of the whole Eſtate ; and the like of an 
Uſe 19 

Vide Averment, 3 1 

Vide Bargains and Sales, 18, 19 

Vide Baron and Feme, 10 

Vide Ceſtui que Uſe, 17 

Vide Dower, II, 33, 53, 63, 64, 66, 82, ” 
88, 90, 94, 97, 102, 103, 129, 172,175 


* - hd. - ho 7 * 8 — > tilt. 


— — 


Implication. 


1. Where the Deed expreſſes a Uk, 9 
im plied one cannot be averred 


2. or | 


= © 


FT AFL. 
2. Of Uſes raiſed by Implication Page y, 8, 9 


3. How a Che may be raiſed by Implication 
of Law 64, 5 


Vide Truſts 


Infant. 


Vide Declaration of Uſes, 3 
Vide — ES 


Inqueft, 

| Vide Dower, 16, 97, 9 

Intent of the Parties: 

Vide Confideration, 16 
Jointenants. 

1. Whether Perſons to whom a Uſe is rai⸗ 
ſed by a Fine, or by a Leaſe at Com- 


mon Law, are Jointenants or Tenants in 
Common 70 


2. Whether a Fine levied to the Uſe of the i 
Conuzor and B. and their Heirs makes | 
them Jointenants or Tenants in Com- 


mon | 20id. 


3. Where the Uſe being jointly limited to 
20, 235 


two, made them Jointenants 
4- A Leaſe for Life, Remainder in Fee 
to the Right Heirs of F. and K. N alive, 


the Heirs are Tenants in Common, and | 
wy | -— T0 3 


5. But 


HTAFLE 
5. But in Cafe of 2 Uo there may be-Join- 
tenants; the they da nat take at the 
ſame Time Page 75 
6. Where the Pather and Son Nc 
Lands Jointly, the Eſtate ſhall ſurvive 
to the Son 72, 229 
7. Where the Moiety of a Jointenant ſhall 
paſs to the Bargainee, and not ſurvive 
194 
8, Of Bargains and Sales by Jointenanrs 
290 
9. Where no Uſe ſhall ariſe from a Jointe- 
nant to the Survivor 275 


10. On a Sale by one Jointenant of his 


Moiety, the other ſhall ſurvive 0 
Vide Declarations of — 5 


Vide Dower, 139 


J oint CTruſts. 


1. Of Joint Truſts with an Intereſt 66 
2. Of Toint Truſts without an Intereſt 69 


3. If there be a Joint Truſt, and one re- 
fuſes to act according to the Truſt, the 
other cannot act only as to his Intereſt 

57 

4 Of Joint Eſtates i in a Uſe or Tu o 

5. At the Common Law Joint Truſts were 
taken for bare Authorities, and did not 
ſurvive | WL 


Jolntures and Jointreſs, 


1. What was the Original of Jointures 


25, 147: 239, 289 
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A TABLE. 
2. What Requiſite to make a good Join- 
ture within the Statute. Page 147 
3. Firf, That the Eſtate muſt of Neceſ- 
ſity rake Effet immediately after the 
Death of the Husband >: 248 i 
4. Secondly, That it muſt be for the Term 
of her own Life, or of a greater Eſtate, 
or elſe it doth not anſwer the Deſign of 
Dewer, for which it is to be a Recom- | 
. pence 130 
5. Thirdly, It muſt be made to herſelf, and 
not to others in Truſt for her, tho? by her 
Aſſent, and expreſſed to be in Satisfac- 
kion of her DoW-er· 151 
6. Fourthly, It muſt be in Satisfaction of 
her whole Dower, and not of Part only; 
for if it be in Satisfaction of Part only, 
it is uncertain = ibid. 
5. Fifthly, It muſt be expreſſed to be in 
Satisfaction of her Doerr ibid. 
8. That a Jointure may be made either 
before or after Marriage 132 
9. That an Agreement to her TJointure | 
made after Marriage, by her Entry into 
the Lands, concludes her from claiming 
her Dower | | 153 
10. That a Devife of an Eſtate for Life, 
cannot be averred to be in Satisfaction of 
Dower, unleſs it be expreſſed ſo in the 
Will, and why _ 152 
11. Where an Averment was ſufficient to 
ſhew that the Jointure was made in Sa- 
tisfaction of her Dower ibid. 
12. That an Averment of a Jointure, 
being in Satisfaction of Dower, is not 


traverſeable I hid. 
| 13. Where 


4 33 * | 8 4 
13. Where an * of a | Condit 
onal Jointure is good Page 148 
14- Where a Remainder to the Wife, af- 
ter a Remainder to ſupport contingent 
Remainders, is a good Jointure hid. 
15. Where an Eſtate limited to the Wife, 
by Way of Remainder, is not a good 
Jointure zbid. 149 


16. That a Leafs for the Life of another, 
or a long Term, is no good Jointure to 


bax a Woman of her Dower 150 
17. What was no good Jointure to bar the 
Wife of her Dower upon a Settlement 
made by her Husband's Father, becauſe 
it was uncertain whether the Eſtate 
_ would commence |  -. 
18. Where a Jointreſs ſhall hold Lands 
ſubject to a age or Judgment by 
Tenant in Tail 55 a Truſt, making a 
Morignge or ſuffering a Judgment, and 
OD 33 
Vide e Baron and Feme, 45 7 = 


'Tfue in Tail. 


vide Sod ei Deforciat, 1 
Vide Marriage 
Vide Contingent Remainders, 23 
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Law. e vide! 
4 vide F 


ide F 


The Law will ſuppoſe a Man' 8 Actions ra- 
Jude 4 


ther Juſt than otherwiſe ; - 


Lende and Leſſee. 
=: Where the Leſſee is without Remedy, 


. 1. Tha 


by the Leſſor's ſelling the Lands and da- own 
ting the Deed and Enrolment before the MI (lt, 
Leaſe ' 1609 :. But 
2. A Power of making Leaſes may be re- preſe 
ſerved upon a Feoffment, Fine or Re. catio 
covery to Uſes 46 WY fall 
3. Where one of three Leſſees ſu enders i as it 
up the old, and takes a new Leaſe toll to . Whe 
himſelf, it ſhall be in Truſt for all 346 for 
4. Tho' a Leaſe for three Years be good Right 


by Parol, yet when ſuch a Leaſe is in partic 
Writing, the Truſt of that Leaſe can- WI veltec 
not be declared by Parol 34) what 
5. What was held a reſulting Truſt to the Wi That 


Grantor 347 to ty 
6. What ſhall prevent a reſulting Truſt to good, 

the Aſſignor of a Mortgage | 343 and 
7. Where Notice of an Incumbrance was , Wha 

neceſſary, and where not 309, 310 becau 
8. Where a Notice to Counſel or Attor- nor 


Vide He 
Vide N 
| Vide Pe 


ney, Ec. is good 343] 
Vide Ceſtui que Uſe, 1 

_ Vide Confirmation, 1 
Vide Dower, 18 
Vide Electiou, 1 

Vide Entry, 1 
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Vide Fraudulent Conveyances, 8 


vide Prior and future Uſes 


Vide Remainders, 20, 21, 29 


Limitation. 


: . That by a Man's limiting a Uſe to his 


own Right Heirs, the Uſe is ſtill in him- 
ſelf, and why _ Page 19 


J But a Man's limiting a Uſe to his Re- 


preſentatives, with a particular Qualifi- 
cation, ſo alters the Eſtate, that the Ufe 
ſhall alter and deſcend in ſuch Manner 
as it is directed, and why 20 


„ Where a Freehold is limited to a Man 


for Life, and the Remainder to his 
Right Heirs, tho* after never ſo many 
particular Eſtates, the Remainder is 
veſted in him for three Reaſons ; and 
what thoſe Reaſons are = "ol 
That a Limitation of a Term for Years, 
to twenty diſtin Perſons in Eſſe, is 
good, but otherwiſe of a Remainder, 
and why 124 
„What is conſtrued a void Limitation, 
becauſe the Reverſion is ſtill in the Do- 


nor 124 
Vide Heirs, 1 

Vide Marriage 

Vide Perpetuities, 5, 6 by 
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Livery, 


To the Heir, with a Salva dote 
Vide Dower, 173 | 
Vide Election, 2 2 


London. 
Vide Baron and Feme, 2 


=1 Lo: of a Mane. 
Vide Releaſe, 1 
Low by Eſcheat, 
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3 Where a Settlemept i is made by the Fa- 
ther, or other lineal Anceſtor, in Con- 
ſideration of the Marriage of his Son, 

in ſuch Caſe all the Remainders limited 

_ his Children and their Poſterity, are 
within the Conſideration of that Settle- 
ment; but when it is made by a Bro- 
ther, or any other Collateral Anceſtot, 
on his Marriage, after the Limitations to 
his own Iſſue, all the Remainders limit- 
ed to Collateral Kindred are voluntary, 
and not within the Conſideration of the 
Marriage Settlement Page 397 

1 <> 2. Where 


Marriage and Marriage Settlement. 


3 „*. 
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Vid 
Vid 
Vid 
Vid 


by TABLE. 


2. Where the Feoffor ſhall be ſeiſed to him- 
ſelf and his Heirs, till a Marriage takes 


\ _ Page 216 


Where no Uſe will ariſe 'till a Marriage 


258 
4. Where no Uſe will ariſe upon a Portion 
paid in Conſideration of a Marriage, un- 


leſs the Marriage takes Effect 259 
5. Where, by Articles of Marriage, it was 
intended that the Husband ſhould only 
have an Eſtate for Life, and that he 


ſhould make a Conveyance to the Uſe. 
of the Heirs Male of his Body, and the 
Iſſue of ſuch Heirs Male, it was not in 


the Power of the Husband to deſtroy it 
by a Settlement to any other Uſes 313 


Vide Confideration, 2 

Vide Dower, 13, 144, 163 
Vide Fraudulent Conveyances, 11 
Vide Enrolment, 24. 

Vide * 8, 9 


Merger. 


1. When a Seigniory is drowned in the 
Tenancy 


9 
2. If the legal Eſtate be merged, and the 


Owners of the Land have Notice of a 


Truſt, the Land is inveſted with it, and 
they ſhall be forced by a Decree 1 in Chan- 


cery, to ſet it up again 9 


114 Naked 


to 328 
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Naked Right, 
Vide Ceſtui que Uſe, 5 
da.. 
Vide Pleadings, 8 0 : 
Non comnas. 
Vide Declarations to Uſes, 2 
Notices 
Vide Leaſe, , 8 ” 
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Occupant. 
Vide Seifin to Uſes, 16 


— 


Parol Averment. 
vide Averment, 9, 11 


P  Parol Leaſe, 
Vide Leaſe | 


Df Perpetuities. 


1. What a Perpetuity is, and the Inconve- 
niencies thereof Page 119, 120, 168, 169 


Fo 


1 | 
2, That it is againſt the Rules of Law, 
that a Freehold for Life ſhould deſcend, 
| becauſe it creates a Perpetuity ; yet where 
the Eſtate for Life ſhall be conſtrued 
a Fee, if there be a Conſideration to 
ſupport the Intention of the Parties Page 


77 
3, That the Law allows of no Eſtate of 
Inheritance that goes in Lineal Succeſ- 
ſion, but what is in the Power of the 
Perſon to whoſe Repreſentatives the E 
ſtate muſt deſcend - as 
4. How Cautious the Court of Chancery 
is of giving Encouragement to Perpetui- 
ties _ 5 168 
5. All Limitations that perpetuate, or tend 
to a Perpetuity, are in themſelves void 
and repugnant to the Policy of the Law 
„ 118, 119 
6. All Limitations that tend to the Provi- 
ſion of the Family, and to ſecure againſt 
Contingencies, that are within the Parties 
immediate Proſpect, are to be favoured 
| 118 


J. What Rules, relating to Perpetuities, 


are obſervable in Law and Equity, re- 
lating to Freeholds and Chattels 120, 

| i 121 
Df Pleadings relating to Uſes, 


1. In what Manner Uſes are pleadable 81, 


| | - $64 -- 
2. That a Uſe may be pleaded without ſhew- 


ing an actual Entry 81 
1 3. But 


- of TABLE. 


But in Treſpaſs, he muſt ſhew an actual 
Entry, and the Reaſon thereof Page 81 
4. How to plead a Feoffment to an Uſe, 
where J. S. diſſeiſed the Feoffee ibid. 
5. In pleading, the Party ſhewed that A 
was ſeiſed to the Uſe 1 B. and laid a 
Diſſeiſin, without ſhewing how he be- 
came ſeiſed, and held good ibid. 
6. Where the Party pleads that he bought 
the Land, without ſhewing the Money 
paid, and held mood - 92 
J. That if a Man acknowledges and en- 
rolls a Deed, he cannot afterwards plead | 
Dureſs | 109 | 
8. Where an Infant upon a Bargain and 
Sale, may plead Nonage, and where not 
10% 108 

9. What to be traverſed, and what not in 


Pleadings relating to Dower 156, «37 -- : | 


10. Of pleading in Dower 
Vide Dower, 74 
Vide Fraudulent Conveyances, 15 


Pone. 
Vide Dower, 6 


Pꝛerogative. 


1. That Grants to the King muſt in is 
Matter of Record 93 
2. Where the King ſhall hold the Lands 
, diſcharged from a Rent-charge ibid. 
3. That the King is not ſubject to the 
Truſt; that the Perſon attainted was 
otherwiſe ; of a Tenant in Dower 172 
Vide Fraudulent Conveyances, 4 
J2102 
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72 
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A; TABLE, 
Pꝛioꝛ and future Aleg,. 


1. Where a Feoffee ſhall be ſeiſed to former 
em 
2. If a Reverſion be ſubject to future Uſes, 
and is granted to a Man and his Heirs, 
without Conſideration, to the Uſe of the 
Grantee and his Heirs, whether it is 
ſubject to the former Uſes 174 
3. Where a Leſſee or Donee, having No- 
tice of former Uſes, ſhall not be ſeiſed 
to thoſe Uſes, but to their own Uſes 


173 


4. And where to new wh. 174 


5. A future Uſe, notwithſtanding the Sta- 
tute, remains as it was at Common Law, 
till it comes n Eſſe, and then the Sta- 
tute executes the Poſſeſſion to it, and a 
future Uſe muſt not ariſe out of the 
Eſtate of Ceſtui gue Uſe, but out of the 
Eſtate of the Feoffee | 


| 6. Where the old Uſes 'and where the new 


Uſes ſhall ſtand, 193, 194, 195, 196, 197, 


198, 199 
PDꝛohibition. 
vide Dower, 112 N 
Purchaſer. - 


1. If an Equivalent be given, tho' the 
Contract be not executed with all the 
Formalities of the Law, yet in Equity, 
| R222 i, 


ETHFER- 


the Uſe of the Lands ought to be in the 


Purchaſer Page 49 
2. Where the Purchaſer of Lands, char - 
with a Rent to a Charitable Uſe, 
hold it fo charged 
3. Where the Payment of the Debts of — 
Grantor makes the Grantee a Purchaſer 
52 
Vide Frandulent Conveyances, 4, 5, 9 


— 6 


Qualified Fee. 
vide Feoffment, 8 


Quarentina habenda. 
Vide Dower, 40 


Quia Emptozes Terrarum. 
Vide Dower, 16, 139 


Df a Mrit of Quod ei Deforciat. 


z, Where it lieth 426 


2. From whence it aroſe ibid. 
3. The Form of the Writ 


427 
4. That Tenant by the Curteſy is entitled 


to the Writ 428 


Tenants loſing by Default ibid. 


S- 
6. Of loſing Lands in a Writ of Right 
429 


7. What no Iſſue | ibid. 
8. What 
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8. What enough to ſhew in the Writ Page 


429 

9. That it. lies againſt a Stranger to the 
Recovery 430 
10. Where the Party is not to have this 
2 but a Formedon 421 
Where the Wife ſhall have che Writ 


 #bid. 
12. Where Coparceners ſhall join ibid. 
13. Tenant for Life or in Tail, making De- 
fault 432 
14. Departure in Deſpight of the co 
bid. 
15. Baron and Feme ibid. 433 
16. Tenant for Life, loſing by Default in a 
Ceſſavit ibid. 
17. Tenant by a Receipt - ibid. 
13. Whether the Tenant ſhall have the. 
Writ : ibid. 
19. The like ibid. 
20. Where the Writ is general ibid. 
21. Obſervations on the Writ ibid. 
Recows. _ 


That Grants to the King, or Inſtruments 
to any Subject made in open Court, are 


Records, and as ſuch are uncontroulable 
| x06 


Vide Prerogative, 1 
Reco2dare. 


Vide Dower, 5, 9 | 


2 AI VE. 
Recovery. 


1, What is a ſufficient Frechold' to Make a 


Tenant to the i for : a bk rant 
Hage 21 


+ LA» 2, 


2. A 2 X By fuff 


e of his Lak Will, how he my diſ- 
. W. of the Eſtate 3 36 


Where the Word beten after," in a ; Deed 
to lead the Uſes in a Recovery, excludes 


the Uſes from being Executed on the Re- 


covery 8 


Releaſe: 
1. The Lord "wk to a Copyhotder to 


the Uſe of another, is a good Uſe 33, 
231 


2. Whether it be ſo when a Releafe enures 
by Way of Enlargement of. : an Eſtate 33 
Wc Otherwiſe, if it enures by Way of ttanſ- 


mitting an Eſtate, or by Extinguiſhment 


bid. 

4. Where the Uſe is gone by a Releaſe from 
the Tenant for Life, to the Feoffee 12 

5. A Releaſe to a Bargainee for Years, in 
Poſſeſſion, will be good to enlarge bis 
Eſtate 230 


6. At Common Law, no Man could re- 


Teaſe to a Tenant for Years, unleſs in 
Pooſſeſſion, and why e 
7. Where the Leſſor for Life or Years 
may releaſe to the Grantee of the Re- 
verſion wad. 
8, Where a Bargainee for Years, with a 


"Releaſe to him, for the * of B. may 
3 1 take 


1 


. 
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take that Releaſe at Common Law, yet 


it ſhall not deſtroy the Eſtate of B. Page 
105 


: Remainder and Reverfion. 
Where the Remainder Nan has no * "PT 


er to alien in Fee, by the Statute of 


1 R. 3. and why 29 
Where he in Remainder may make a 
we Leaſe for Years, or grant a Rent- 
charge, to commence' after the Death of 
Tenant for Life, and why © 30 


3. Where Reverſioners to an Uſe of different | 


Etſtates, may grant their Eſtates ibid. 


4- Where a Remainder is veſted in the 


Grantee for Life 2I 
5. Where he in Remainder in Tail, after a 
Uſe to C. D. for the Term of Twenty- 


four Years, ſhall take when the legal In- 
tereſt of the Term ceaſes, and before the 


Expiration of the Time of the Term 
226 


6. Where there is this Difference, that the 


Remainder-Man's Intereſt ſhall not com- 
mence preſently upon the Tenant for 
Life's refuſing to accept the Eſtate upon 

a Covenant to ſtand ſeiſed ; otherwiſe in 
the Caſe of a Feoffment of Uſes, and 
the Reaſon thereof 227 


Contingent Remativers. 


1. Of Contingent Remainders, and in what 


Manner they are executed 127 
2. Three 
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8. Where the Contingent Remainder is 


1 

2. Three Preliminaries neceſſary to an En- 
quiry into Contingent Remainders, and 
what they are Page 127 
3. The ſeveral Opinions of great Men 
about the ſame 128, 129 
4. When Contingent Remainders are limi- 
ted, there muſt be a Freehold to ſupport 
them 76 


5. And if the Remainder does not veſt, 
during the Determination of the parti- 


cular Eſtate, it ſhall never veſt 77 
6. Where the Contingent Remainder is de- 
ſtroyed, there not being a particular E- 
ſtate ſufficient to ſupport it 127 
5. Where a Contingent Remainder is de- 
ſtroyed by the Feoffment of Tenant for 
Life | 132 


deſtroyed by the Eſtate of the Te- 
nants deſcending to Coparceners, where- 
by the Freehold is alrered ibid. 133 
9. Where the Remainder to the Right 


_* Heirs of A and B. is gone by a Re- 


leaſe from the Donor to A. ibid. 

10. The Difference between deſtroying Con- 

tingent Remainders, and executory Fees 

132 

11. That a Bargain and Sale in Fee, by 

Tenant for Life, does not deſtroy the 
Contingent Remainder 


135 
12. Where the Surrender of a Copyhold 


Tenant for Life, ſhall not deſtroy the 
Contingent Remainder 5 139 
13. Where a Feoffment to D. of Lands 


of which the Feoffor had covenanted to 


= ſtand 


A TABLE. 

ſtand ſeiſed upon a Contingency; did not 
deſtroy the Contingen Page 233 
14. And tho' the Feoffee had Notice 137 
15. What was conſtrued a contingent Re- 
mainder, and not an Executory Fee, be- 
cauſe it was limited to take Place upon 
the Determination of the Eſtate for Life 
EE En TC = 
16. Where a contingent Remainder will 
veſt, tho* the Tenant for Life be diſſei- 
„ TT. . 
17. A Collateral Warranty bars the Con- 
tingency, tho? it afterwards happens, du- 
ring the particular Eſtate 36 
18. Where a Feoffment of Ceftui que Uſe 
for Life, does not deſtroy the Contin- 
gent Remainder „„ 136 
19. Where the Re- continuance of the E- 
ſtate of Ceſtui que Uſe ſhall not revive his 
own Eſtate, but the Eſtate of the Re- 
mainder dependant upon it 2236 
20. Where, till the Feoffees to an Uſe, 
have entered to revive' the Eſtate, the 
Remainder upon a Contingency is gone 

8 . 137 

21. Where B. forfeits his Remainder for 
Life by a Feoffment, and levies a Fine, 
this ſhall not veſt a contingent Remain- 
der; and yet the Entry of a precedent 
Tenant for Life ſhall preſerve the con- 
tingent Uſe 1285 138 
22. Where a Leaſe for Years will not pre- 
vent the contingent Remainder from 
ſpringing up when it happens ibid. 
23. Where a Conditional Remainder is li- 
mited to him in * for Life, up- 
K K on 
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on a Diſturbance of his Eſtate, ſhall not 
veſt, becauſe the 'Diſturbance is by a 
[Leaſe to commence after his Death Page 

| 138, 13 
24 Of the Remainder of Terms, and — 
ar they ſayour of a Perpetuity 122, 123 
25. Where a Remainder of a Term is good, 
- when it muſt happen within the Compaſs 
of a Life, and how it will be on aDeath, 
with Failure of Iſſue this, 


26. The Difference between a Remainder 


of a Chattel, limited by 'a Deed, and 
PR, a Deviſe | . "281,122 

. Where the particular Eſtate deter- 
ane by Merger, the Remainder — 
not veſt 


28. Where the Wife a Deviſee for Lite 


(NRemainder upon a Contingency,) toge- 
ther with a ſecond Husband, ' purchaſes 
the Reverſion, tho' this would revive the 
Wife's Eſtate, yet it is not ſufficient to 
ſupport the contingent Remainder ibid. 
29. Otherwiſe, if it had been by the fame 
Conveyance ibid. 


30. For when it is by the ſame Convey- 


ance, the Eſtate opens and 'fhuts to let 
in the contingent Remainder, after the 
Eſtate for Life is determined ibid. 


31. Where a Leaſe for Years, made by the 


Tenant for Life, ſhall not deſtroy the 
Remainder's Eſtate 139 
32. Where the Covenantor, having gran- 
ted three Eſtates, ſhall be conſtrued to 
have three ifferent *Revetfions in him 

| | 114 


33. Where 


2 an, 
S x 


4 
33. Where the Remainder, limited by 
Tenant in Tail is void, and that a Fine 
afterwards levied, cannot help it Page 
0 
34. For what Reaſon an Eſtate limited by 
a Man to himſelf, for Life, with a Re- 
mainder to his Heirs, veſts the . 
der in himſelf 
35. Where the Remainder ſhall paſs bo 
the Delivery of the Deed 50 
36. The Wife's waving her Jointure ſet- 
tled on her, during her Coverture, Re- 
mainder to F. & F. S. ſhall have the 
Remainder, on her waving her Jointure 
154 
Vide Baron and Feme, 9 „ 
; Vide Fine, 35 175 29 
Vide Heirs, 3, 4 
Vide Fointenants, 4 
Vide Fointures, 14, 15 
Vide Marriage, 1 
Vide Remitter, 3 
Vide Limitation, 3 


Bemitter. 


Where a later and an Title, aa 
a former and indefeazable Title concur 
in the ſame Perſon, ſuch Perſon is re- 
mitted to his former Eſtate 1 
2. Where the Wife ſhall be remitted af- 


ter a Feoffment made by the Husband, 


to the Uſe of himſelf and Wife, the Re- 
mainder to C. : 154 
Kks- 3. And 


r 
3. And that by her Remitter ſhe reconti- 
nues an Eſtate for him in Remainder, 


limited by the Deed of Jointure Page 


155 
4 But when there are two Titles, and the 
one indefeazable, but the other not de- 
feazable by a third Perſon, but both 


equally firm, there the Wife ſhall not be 


remitted Nolens volens 153 


5. Where a Wife has two Titles, both 
equal] firm, ſhe ſhall be ſuppoſed to be 


in of her elder Title, becauſe every one 
is preſumed to chooſe what is moſt for 
their Benefit 155 
6. Where the Iſſue in Tail ſhall not be re- 
mitted 1 
”, Where the Wife firall not be remitted 
. 

8. That no Man can be remitted againſt 


his own n Act to the contrary 79 


Removal of Plea of Dower. 
Vide Power, 79 

Rent. 
1. Where the Rent is extinct by the * 


, + or Grantees being alſo Ceſtui oy Uſe, 25 


what will not extinguiſh the Rent by 

Act of the Ter- tenant only | 5 
2. What will extinguiſh a Rent 13,31 
3. Who ſhall not take Advantage upon De- 


mand of a Rent, without Notice 103 
> Vide 


Vide Purchaſers, 2 
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Vide Bargains and Sales, 1 1 
Vide Dower, 110, 111 

Vide Extinguiſhment, 2, 3 
Vide Enrolment, 10 


Rent- Charge. 
Vide 1 


Vide Leaſe, = . 


Revocation of Ales. 


I. The different Powers of Revocations 


Page 141 

2. Where a Power of Revocation may be 
reſerved, and where not 140 
3. Of a Power of Revocation appendant, 
annex d to the Eſtate of the Land 141, 
„ 142 

4 Of a Power of Revocation in Gros, 
what it is, and what does not deſtroy 
ſuch Power ibid. 
5. Where a Fine or Feoffment in Fee, 
deſtroys all the Powers of Revocation, 
and where not 1343 144 
6. That a Tenant for Life may releaſe a 
Power of Revocation to him in Remain- 


der | 143 
7. Where the Power of Revocation is er 
ply Collateral x 


8. Of the Manner of Revocation 1554 


9. That a Tenant for Life, having a Power 


of Revocation, upon his revoking, is 
ſeiſed of his former Uſe bid. 
10. Where a Power of Revocation is ap- 
pendant and annex'd' to the Eſtate, un- 
"WTI [leſs 


| | Ee TRE | 0 ry . 
leſs it be executed during the Continu- 
ance of the Eſtate, it can never be exe- 


cuted Page 142 
11. Whether a Power of Revocation was 
extinct by the Fine, or that the Deed of 
Revocation of Uſes was to be reckoned 
together as one Conveyance 278, 279 
Vide Fraudulent Conveyances, 13 8 
12. If there be Tenant for Life, with a 
Power to revoke the Remainders, and 
limit new ones, he may do both by the 
ſame Conveyance 5 
13. If a Man makes a Feoffment, with 
Power of Revocation, when he hath 
executed that Power, he cannot limit 
new ones upon the fame Feoffment 146 
14. He may revoke Part at one Time 
and Part at another, Revocation of Uſes 
not being like to a Condition, which is 
in its Nature entire 1345 
15. What is a good Tender of Payment of 
| Money, to ſave the Power of Revoca- 
tien | The 146 


16. A Power of Revocation is in ſome 


Caſes a Forfeiture, and where it is ſo, 
and where not 
5 


Right, 


1. That a Perſon who only may. have a 
Right, has at preſent in Law no Right 
in him; and therefore it is a Contra- 
diction to allow him to act as a Perſon 
having a Right, by transferring an In- 

tereſt to another; and ſee an Example 

_ according to this Rule 125 
g RF” * 


145 


1 


= 


2. 
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2. He that has a Uſe in Eſe, has Power 


by x R. 3. to make a Feoffment, but not 
he that has a Uſe in Right only; but 
ſuch a Perſon may do an Act to extin- 
i his Right Page 240 
. The meer Act of delivering Poſſeſſion, 
" paſſes a Right in leſſer ſtares, bur 
in greater Eſtates Poſſeſſion is no > Evi- 
dence of a Right _ 65 


. 
ie — 4 


* _ —— —— — — 


Scire fatias. 


i. Where a Scire facias is not maintain- 
” to have Execution of Lands i in the 


Hands of the Bargaines 93 
2. Where the Party may enter without a 
| Srire facias © 242 
Vide Py 925, 985 179 
Set nio2 s 
Vide Merger 8 f 
Seiſin. 


ns No Uſe is to ariſe till there be geiſin 


where a Charter of a Feoffment is made, 
with a Letter of Attorney to deliver 
Seiſin | 

2, Otherwiſe, if a Man, for a Confident 
tion, ſells Lands, with a Letter of At- 
1 to deliver Seiſin r HT 


A —_ 


Dein to Uſes, 
1. Who may be ſeifed to an Uſe, and 


what is neceſſary thereto Page 5 
2. Firſt, That the Perſon be capable of a 
Confidence and Truſt ibid. 


3. Secondly, That he take it yp under 
the Truſt limited no 6 
4. That Bodies Politick are not capable, 
and _— | 5 5 
5. That the King is not, and why 5, 6 
6, 'That Aliens and Perſons attainted, are 
not capable of an Ufe, and why 17o, 
„5 . 
y. That Corporations are not, and wy | 
wr zbid. 

8, That Tenant by the Curteſy, pr in 
| Dower are not, and why #bid. 
% That a Lord by Efcheat cannot, and 
8 171, 172 
10. Where the Grantee of a Seigniory ſhall 
hold the Tenancy to a Us 12 
11. Where a Feoffee, being a Recoveree, 
 fhall be ſeiſed to an Uſe . 
12. That the Purchaſer of a Charitable 
Uſe ſhall not be ſeiſed to ſuch Ce 14 
13. Yet where a Feaffee of a Purchaſer 
ſhall ne 2 ti. 
14. He that comes in of another Eſtate 
than that which the Feoffee tp the L 
had, ſhall not be ſeiſed to Uſes in Eſt, 
nor to future and contingent Uſes 175 
15. That a Tenant in Tail cannot be ſeiſed 
to an Uſe, and why 1 


16. That 
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16. That an n Occupant may, and why Page 


11 
x7. That a Diſſeiſor, Abator or Intruder, 
cannot be feiſed to an Up 10 


18. Where the Alienee of Tenant for Life 
hall not be ſeiſed to an dhe, and why 
f = 
19. Where a Feoffee, being a Recoveror 
in Value, ſhall be ſeiſed to his firſt Uſe 


| I3 
Vide Covenants to ſtand ſeiſed 


Vide Dower, 94. 


I. The ſeveral Sorts of 1 Uſes executed by 
the former Clauſe of the Statute, and 


their ſeveral Incidents 74 

2. The Execution of Jointures, by the lat- 
ter Clauſes of the Statute Izbid. 
3. The Caſes of the Statute ibid. 
4. The Difference between the Statutes of 
6 R. 2. and 11 H. 7. 161 

5. The Reaſon af the Statute of 1 R. 3. 
9 1 .. 
6. Who are within that Statyte 2, 28, 
29, 30731 

7. What Authority is given by that Sta- 
tute , Yi 


8. The Alteration of * as to "Ow 
py ö 


Surren: 


A TA BEE. 


Surrender. 


Vide Leaſe, 3 
Vide Contingent Ramin, 12 


Sur viv oaſhip. | 


Where the Intereſt ſhall ſurvive, and the 
Truſt with it 5 Page 66 
Vide Authority, 1 . 
Vide 7ointenants, 6, J, 9, 10 


— * — — 


Tenants in Common. 
Vide Dower, 118 
Vide Fointenants, 2, 4 
Tenant in Fee. 


Vide Bargainor and Bargainee, 1 


Tenant in Tail. 
x. The Conſequence of a Saje of Lands in 
Fee by Tenants in Tail $3 


2. That Tenant in Tail has ſome Proper- 
ties of a Tenant in Fee, and others only 


of Tenant for Life 34 
3. Where an Eſtate-tail is veſted in the 
Anceſtor | 21 


4. Where Tenant in Tail, levying a Fine, 
ſnall ſtill be ſeiſed in Tail as before 280 
Vide Bargainor and Bargainee, 1 


Tenant 


Vide Prerogative, 3 
Vide Dower 


| Tenant fo2 Life. 1 
Where the Uſe ſhall be to Tenant for Life 
| DE Page 249, 259 
Vide Bargainor and Bargainee, 7, 8 
Vide Quod ei Deforciat, 13, 16 _ 


_ Vide Forfeiture, 6 © 
_ Vide Releaſe, 4 


Vide Revocation, 6, 9 | 
Vide Contingent Remainders, 11, 15 


Tenant by the Curtely. 
That a Man cannot be Tenant by the Cur- 
teſy of an. Uſe, and why 239 


Vide Baron and Feme, 11 
Vide Dower, 102 
Vide Quod ei Deforciat, 4 


_ Tenant by Reteipt. 


Vide Quod ei Deforciat, 17 


Tenant to the Pꝛecipe. 
Vide Recovery, I gd 
Vide Enrolment, 13 


Tenant at TUill. 


Vide Bargainor and Bargainee, 5 


Tenant in Dower. 


Tenant koꝛ Pears. 

Vide Releaſe, 5 | 
Terms of Years. 

1, The Original of 'Terms that attend the 


Inheritance, and when created, and for 


what Purpoſe = 
2. That Entailing of a Term is not within 


the Statute De Donis 1 
0 1. + 
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g. That the Tenant in Tail may diſpoſe of 
à Term without ha and Recovery Page 


I 64. 

4. That a Term will be Aſſets to pay In- 
teſtates Debts ibid. 
Of Terms in Groſs 165 


$ Where a Term limited to attend a _ | 


ſhall be Aſſets, and why 
”. Where a Term limited in Truſt is — 


feitable for Treaſon, and why 39 


8. Where a Term limited in Truſt to at- 
tend the Inheritence, is not forfeitable, 


and why ibid. 
Vide Limitations, 4 5 | 


Title Paramount. 


| That a Perſon claiming by Force of a Title 
Paramount to the Ce, ſhall never be 


＋ 7 to any Charges that take their 
Riſe and Date from an inferior Time 


eee Title 172 
Vide Dower, 128 | 


Vide Dower, 6 
- Traverſe, 


| Vide Jointures, 12 
88 Pleadings, 9 


Treaſon. 
vide Forfeiture, 3, 4 


Treſpaſs, 
Vide Pleadings, * 


1 
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Tryal. 
What to be tryed by Nul tiel Record, and 
what by a Jury Page 107 
Trufts. 


1. That the Manner of Taking a Truſt 
may be by expreſs Words ,or by Implica- 
tion only | 6 

2. And how by expreſs Words ibid. 

3. And how by Implication 8, 9, 10, 11, 

h I2, 13 I4, 15 

4. That Equity will ſet up a Truſt where 
the legal Eſtate is merged 29 

5. That there can be no Truſt without an 

Eſtate in Being x9 

6. What ſhall be deemed a Truſt for the 
Wife, and not an Uſe executed by the 
_ Statute 351 

7. Where the Cont ſhall be adjudged to 
belong to the Wife, and not to the Execu- 

tors in Truſt for the Wife 352 

S. What Money lent to be diſpoſed of as 

A. ſhould direct, was held a Depofitum 
or Truſt 345 

9. Where the Over-plus of an Eſtate, af- 

ter the Mortgage-Money paid off, was 
adjudg'd to be a Truſt for the Wife arid 

Children 345 

10. Where the Son promiſing to be a 

Truſtee for his Mother, prevails upon 

her Husband to make a Will at the Son's 

Requeſt, and to name the Son Executor, 

made him a Truſtee for his Mother 345 

& - | 11. What 
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11. What was decreed a Truſt for him 
that paid the Purchaſe-Money, tho” the 
Lands were amr: in another's Name 
„ - re 046 
12. That a Truſt may be entailed 243 


13. What Truſts are liable to Debts, and 
by what Statutes | ibid. 
14. That a Truſt of a Fee is not forfeit- 
_ "able ibid. 
Vide Alien 5 
Vide Father and * 
- Vide Fine 
Vide Leaſe, 3 


er Prerogative, 3 


2 2 


Uncoze Put. 
Vide Dower, 50 


Uoluntary Settlement. 


Vide Fraudulent noone 
Vide * 


| AUſurious Contract. 
Vide Baron and Feme, 6 


Of Uſes. 
1. What is a L ſe I 
2. The Conſtruction of the Common Law 
and of Equity, as to an Uſe 2 


3. The Original of Uſes, and the Reaſon 
of their prevailing with Mankind 3 
4. What is the Nature of thee, at Common 


Law * 
S. The 
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5. The ſeveral Sorts of Uſes Abſolute or 


Conditional, Sole or Conjoint Page 66 


6. That two Things are neceſſary to an 


Uſe ; firſt, That the Perſon be capable 
of Confidence and Truſt ; ſecondly, That 
he take it up under the Truſt appoin- 
„„ | | | 


I» 

7, The Inconveniency of Uſes, for which 
the Statutes of 1 Ric. 3. and 2 H. 8. was 

| made 72, 73, 74 


38. The Alteration made by the laſt Sta- 


5 2 
9. What was the Nature of Jes at Com- 


tute 


mon Law 4 


10. That a Uſe was not a 3 Common 


Law, annex'd to the Poſſeſſion of the 
Land, but to the Priviry of Eſtate 167 


11. That Uſes are only Creatures of Equi- 


ty, and not taken Notice of at Common 
Law 102 
12. That they have been always changed 
and modified according to the Intent of 
the Parties intereſted - =o 
I3. That the Court of Equity will dire& 
an Uſe to ſuch Perſons as the Common 


Law appoints Repreſentatives 16 
14. By what Rules of Law Lies are go- 
verned 8 af 1 
15. How a e paſſed at the Common 
Ta - 90, 91 
16. What was provided by 27 H. 8. c. 10. 
and what by c. 16. „„ 
17. Who may be ſeiſed to an Uſe 4 


18. That Bodies Politick, Aliens, and Per- 


ſons attaitited, nor the King cannot 5 


19. That 


EF 
19. That a Lord by Eſcheat, or entering 
for Mortmain, or Recovering by Cæſſavit, 
and a Tenant in Tail cannot be ſeiſed to 
an Uſe Page 10, 11 
20. That the King poſſeſſed of a Term 
forfeited for Treaſon, cannot 12 
21. That he in Remainder being a Diſſei- 


ſor, cannot | ibid. 


22. That a Tenant in Dower, or an wo 
cupant may 


23. Where a Grantee of a Rent ſhall be | 


ſeiſed to an os I3 
24- That a Diffeifor cannot ſtand ſeiſed to 


an Te, and the Reaſon | 201 


25. That he who ſtands ſeiſed to an Uſe, 


muſt come in in Privity of that 3 
which the Uſe is annex d 


26. Where the Alienee ſhall not be eile 


to former Uſes 10 


27). Who may declare or raiſe Uſes 39 
28. By what Words Uſes may be raiſed 60 
. 29. In Caſes of Marriage ibid. 


30. To whom a U# may or may not be 
raiſed 43 44 

31. To an Alien, but the King ſhall have 
the Uſe gained by Purchaſe, and why z. 

32. How the King may have an Eſtate - 
his Feoffees, to Uſe 


33- That a Monk could not have an Ut, 


and why I hid. 
34. That a Baſtard, by Reputation, the 


Son of ſuch a one, cannot have a 25 
20 


3 5. An. Uſe to the Poor of the Pariſh of 


Dale is good, tho' no Corporation 44, 


4 204 


36. That 


88 00 


— * wh * 


37. Where no 


Ae 
36. That * cannot have an UſePa.26g 
ſe will ariſe to —_— 
254 


38. In what Manner Uſes may be raiſed 53 
39. That a Uſe cannot be raiſed without 4 


' Deed or Feoffment | 56 
40. What are the ſeveral Properties of an 
Eſtate in an'CUſe | 16 


41. That there may be Poſſeſſio fratris of 
an Uſe, and why 16, 17, 18, 238, 239 
42. That an Uſe was not originally alienable 


or deviſeable, and why 35 

43. How a ye is alienable += —_ 

| 7 a Uſe cannot be limited _ an 
Le 

45. That a Uſe is not Extendible or Aﬀets, 

and why 37 

46. Where a Term limited to attend a Pee 

ſhall be Aſſets ibid. 


47. Where and what Conſideration is ne- 


ceſſary to the raiſing an Uſe 45, 46 
48. That there cannot be two Uſes of one 
and the ſame Land 200 


49. In what Manner Uſes are executed by 


the Statute 


50. What neceſſary to the Execution — 


an Uſe; firſt, a Perſon ſeiſed ; ſecond- 
ly, in'Rerum Natura ; thirdly, that the 
Eſtate of the Feoffees may veſt in Cæſtui 
go Us © „ 
51. Where a Feoffment in Fee is made to 
the Uſe of ſuch Perſons as the Feoffor 
ſhall appoint by his Laſt Will, which 
was made before, and publiſhed after 
the Feoffment, whether the Eſtates are 
executed 229 
. 1 
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52. If a Feoffment be made in Fee to the 
Uſe of the Feoffee and his Heirs, in Truſt 
for F. S. and his Heirs, whether this 
Eſtate be executed in F. S. by the Sta- 
tute Page 194. 

53. Where the Tenant muſt have a Free- 
hold in the Land, otherwiſe the Statute 
executes no Poſſeſſion to the Uſe; yet if 
a Fine be levied to the Uſe of one ba 
Years, it is executed 

54. Where the Recoveror ſhall have a — 
executed in him, by the 27th of H. 8. 
c. 10. and _ diſtrain for the Rent 

200 

55. Whether a Covenant, i in Conſideration 
that the Lands ſhould remain to the 
Heirs Male of the Body of the Cove- 
nantor, and in Conſideration of Brother- 
ly Love and Affection, and that the 
Lands ſhould remain in the Blood of the 
Covenantor, was ſufficient to raiſe an 


A —— —  —  ___rl__—— 


Lhe  - 208 
56. That a Term aſſigned over is not exe- a 
cuted by the Statute T9 


7. Yet a Man may limit the Uſes of a 
Freehold for fix L and it will be 


executed 80 l 
58. Where there are two Uſes limited, when 
the new Uſes ſhall ſtand 8,9 | 


59. A Uſe ſhall not be ſuſpended or be ex- 
, tinct by a Joint or Sole Seiſin of the 
Lands 5 
60. That Uſes cannot be deſtroyed or al- 
tered without a Tranſmutation of the 


_ Poſſeſſion, by which the OY of E- 
ſtate, 


4 
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ſtate, or the Truſt and Confidence is al- 


tered and gone Page 200 
61. Of Uſes raiſed by Tranſmutation of 


the Poſſeſſion, as upon a Fine, Feoffment 
or Recovery | 


75 
62. That a Releaſe from Ceſtui que Uſe to 


the Diſſeiſor, extinguiſnes the Uſe 28 


63. Where he: in Remainder releaſing to 


Tenant for Life, deſtroys the Uſes 232 
64. Of Uſes that paſs without a Tranſmu- 
tation of Poſſeſſion = 


65. Of Uſes raiſed by Way of Bargain and 


Sale, on the Conſideration of Money 
Es _ 
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